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Presents an overview of Title DC, assesses gender equity in college athletics through the three- 
part test, and other benefits 
and
Examines the role of the NCAA, and presents four recommendations for alternative approaches 
to Title DC policy
Director: Jeffrey Greeni
Title DC of the Education Amendments of 1972, 20 U.S.C. 1681 (20 United States Code section 
1681) et.seq. (Title DC), is a federal statute that was created to prohibit sex discrimination in 
education programs that receive federal financial assistance. Nearly every educational institution 
is a recipient of Federal funds and thus, is required to comply with Title DC. Title DC is enforced 
by the Office for Civil Rights (OCR) of the U.S. Department of Education. OCR has authority to 
develop policy on the regulation it enforces. In regard to athletic programs, OCR developed an 
Intercollegiate Athletics Policy Interpretation which was issued December 11, 1979,44 Fed. Reg. 
71413 et. seq. (1979). The 1979 Policy Interpretation remains current policy. In general, courts 
defer to the policies of the agencies with enforcement authority. The Title DC statute does not 
solely refer to athletics programs, rather political movements spilling over to athletics.
Athletics program requirements are specifically addressed at 34 C.F.R. 106.41 of the Title DC 
regulation, and athletics scholarships are addressed at 106. 37(c) of the Title DC regulation.
The Policy Interpretation establishes three distinct areas in which an athletic program’s 
compliance with Title DC must be examined: (1) the effective accommodation of interests and 
abilities (i.e., the opportunity to participate in intercollegiate athletics): (2) the provision of 
financial assistance for athletes (i.e., scholarships); and (3) equivalence in all other program 
areas, such as equipment, practice times, coaching, publicity, and travel schedules.
Thus, the thesis will present an overview of Title DC, the three-part test, and other benefits, 
examine the role of the NCAA, and assess gender equity in athletics through four alternative 
approaches to Title DC policy.
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C H A P T E R  O N E
Introduction
‘We must indeed all hang together, or assuredly we shall all hang separately.
-Benjamin Franklin, 1706-1790
Little did Franklin realize that his cautions in the organizations of the band of 
rebels who would create a new nation could one day be a model for women creating 
gender equity in college athletics. In simple terms, the concept is Title IX. Title IX 
prohibits sex-based discrimination within educational institutions receiving federal financial 
assistance. Gender equity in intercollegiate athletics is a major concern, receiving 
increased attention nationally. The term gender equity is a step beyond Title IX, as far as 
bringing women’s sports to the same level as men’s sports, it is more of a moral and 
ethical concept. While Title IX covers all areas o f educational opportunities, the area 
receiving the most attention is the requirement that higher education institutions provide 
substantially equivalent men’s and women’s athletic opportunities.
The Intercollegiate Athletics Policy Interpretation was issued in the Federal 
Register on December 11, 1979. After nationwide consultation with institutions and 
athletics organizations, a proposed Policy Interpretation was published for comment on 
December 11, 1978, in the Federal Register: 700 comments were received, and certain of 
these comments were incorporated in the final Policy Interpretation. The 1979 Policy
Interpretation divides athletics into three major categories to be analyzed for compliance: 
sports offerings; scholarships; and other program areas. The three categories are:
I. Accommodation o f Interests and Abilities (sports offerings).
II. Athletic Financial Assistance (scholarships)
III. Other Program Areas (everything else-program areas). Including:
(1) equipment and supplies
(2) scheduling of games and practice times
(3) travel and per diem allowances
(4) coaching
(5) locker rooms, practice and competitive facilities, medial and training
facilities
(6) publicity
(7) recruitment
The object o f this project seeks to determine if Title IX (nationwide), is promoting 
equity among all college athletics. To do so, an evaluation of the current system will be 
critiqued, and suggestions for policy alternatives will be included. In order to examine this 
assertion, it is necessary to understand the history of Title IX, the effective 
accommodations o f the student-athletes interests and abilities, the provision of financial 
assistance, and the equivalence o f all other programs. The NCAA also plays a critical 
role. The NCAA is an organization through which colleges and universities speak and act 
on athletic matters at the national level. It is a voluntary association of more than 12,000 
institutions, conferences, organizations, and individuals devoted to the sound 
administration of intercollegiate athletics.
Chapter two o f this thesis is primarily historical in nature. It discusses the basics 
or background of Title IX, and presumes because of Title IX women have gone fi’om 
being almost totally excluded fi-om intercollegiate athletics to having a disproportionately 
small but important share o f athletic opportunities. Since its passage nearly a quarter o f a
century ago. Title IX has led to greater opportunities for women to play sports, receive 
scholarships, and obtain other important benefits that flow from sports participation.
To determine if an athletic department is effectively accommodating both sexes, a 
three-part test has been developed by the OfiBce o f Civil Rights (OCR). The Policy 
Interpretation, together with the Title IX Athletics Investigator’s Manuel, sets out three 
distinct areas in which athletic program’s compliance with Title IX and its regulations 
must be examined. Chapter three critiques this test in detail, paying particular attention to 
compliance. Two important court cases are utilized in describing Title IX: Roberts v. 
Colorado Board of Education, and Cohen v. Brown Universitv. These two particular 
cases illustrate notably well the gender equity dilemma that universities across the nation 
face.
Chapter four focuses on other athletic benefits and opportunities. These program 
components consist of: (1) equipment and supplies, (2) scheduling of games and practice 
times, (3) travel and per diem allowances, (4) coaching, (5) provision of locker rooms, 
practice and competitive facilities, and medical and training facilities, (6) publicity, and (7) 
recruitment. Different benefits may be justified by the reasonable professional decisions of 
coaches and other athletics personnel. But there is a fine line between professional 
decisions and discriminatory treatment. Determining compliance in any of these areas 
requires comparing the benefits provided to all men’s teams to the benefits provided to all 
women’s teams.
Chapter five deals with the role o f the NCAA (National Collegiate Athletic 
Association), and is also historical in nature. The competitive athletics programs of
members institutions are designed to be a vital part o f the educational system. The basic 
purpose of the NCAA is to maintain intercollegiate athletics as an integral part of the 
educational program and the athlete as an integral part o f the student body and, by doing 
so, retain a clear line o f demarcation between intercollegiate athletics and professional 
sports. Within this commitment to the student- athlete, the NCAA must asks themselves 
are they doing everything possible to ensure that women’s athletics are being treated 
equitably and fairly?
The sixth chapter consists o f four alternatives approaches to Title IX policy. Each 
individual university is unique to it’s own setting, and these suggestions will take into 
account the needs and the resources o f different departments.
I will embracing the question o f whether athletic departments (nationwide) are 
tackling complying with Title IX, thus, my thesis wül present an overview o f Title IX, 
assess gender equity in athletics through the three-part test, and other benefits, examine 
the role o f the NCAA, and present four recommendations for alternative approaches to 
Title IX policy.
C H A P T E R  T W O
History o f  Title IX
A. What is Title DC?
“Title IX” refers to Title DC of the Education Amendments of 1972, a Federal 
Civil Rights Statute that prohibits sex discrimination in education programs, including 
athletic programs that receive or benefit from federal funding.' Since nearly all 
educational institutions benefit from federal funding, nearly all educational institutions 
must comply with Title DC. The Office for Civil Rights (OCR) within the U.S. 
Department of Education is responsible for enforcing Title DC. The OCR has the 
authority to develop policy on the regulations it enforces. The Federal regulation 
implementing Title DC became effective July 21, 1975. On December 11, 1979, OCR 
issued an Intercollegiate Athletics Policy to clarify the Title DC regulatory requirements 
for athletics programs, (see Appendix B) The 1979 Policy Interpretation remains current 
policy. In general, courts defer to the policies of the agencies with enforcement authority. 
The Title DC statute does not solely refer to athletics programs, but rather to political 
movements spilling over to athletics. Athletic program requirements are specifically 
addressed at 34 C.F.R. 106.41 of the Title DC regulation, and athletics scholarships are 
addressed at 106.37(c) of the ^itle DC regulation.
'Title 20 U.S.C. Section 1681
B. Background
Title IX was enacted to address discrimination against women. The legislative 
history of both Title EX as a whole, and the regulations directed at intercollegiate athletics 
shows that the purpose of Title EX and its accompanying regulations was to correct the 
pervasive and persistent discrimination against women present in every aspect of 
education. The legislative process that led to the enactment of Title IX began with a 
series of congressional hearings in 1970 that were initiated to determine if there was a 
need to include gender discrimination in the types of discrimination prohibited by Section 
601 of Title VI of the Civil Rights Act of 1964 (see Appendix A) The hearings, which 
were relied upon in subsequent debates on Title EX, established that a large portion of 
complaints concerning discrimination against women focused on educational institutions. 
In response to these hearings. Congress determined that a separate statute was needed to 
respond to the serious problems of discrimination against women in the area of education. 
The determination led to the enactment of Title DC in 1972.
During debate on Title IX, Senator Birch Bayh, Title EX’s principal Senate 
sponsor, explained the purpose of Title EX by stating that it was intended to be a strong 
and comprehensive measure [that would] provide women with solid legal protection from 
persistent, pernicious discrimination which is serving to perpetuate second-class 
citizenship for American women.^ One year later in the congressional debates on the 
regulations promulgated by DOE to apply Title EX to intercollegiate athletics. Senator 
Bayh stated:
T 18. CONG. ÏŒC. 5804 (1972) (remarks of Sen. Bayh).
Oddly, no one making the argument that athletics should not be covered by Title 
EX does so on the premise that there is no discrimination. No one denies that 
there is something fundamentally wrong with a college or university that relegates 
its female athletes to second-rate facilities or second-rate equipment or second- 
rate schedules solely because 
they are female.^
Later, Senator Bayh again commented on the purpose of the Title IX regulations 
prohibiting sex discrimination in intercollegiate athletics: “Now, inasmuch as we are 
trying to compensate for generations o f stereotype, I think it is going to take us some time 
before women really are going to be able to develop full potential of their skills.”'*
Congress has repeatedly rejected attempts to limit Title IX’s application. In 1974, 
Congress rejected the Tower Amendment, which would have exempted revenue- 
producing sports from Title EX coverage. Instead, Congress adopted the Javits 
Amendment, which affirmed the coverage of all sports and required Title EX regulations 
to take into account the nature of particular sports.^ The regulations followed this 
directive and, recognize, that football uniforms cost more than swimsuits and do not 
require that the same amount of money be spent on each. Subsequently, in 1975, 
Congress formally reviewed the regulations as then required under law. Resolutions were 
introduced in both houses of Congress disapproving the regulations, but none passed. 
Thus, Congress accepted the regulations as fully consistent with the Javits Amendment.
^Sex Discrimination Regulations 1973 : Hearings Before the Subcomm. on Post-Se 
condary Education o f  the House Comm, on Education and Labor, 94* Cong., P* Sess. 17 
1 (1973).
fd .  at 179
^National Women’s Law Center, Washington, D C., May, 1996
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On July, 28, 1980, a Title IXAthletics Interim Manual was issued by the Office 
for Civil Rights. Distributed to its ten regional offices, this manual provided guidance on 
conducting investigations o f alleged sex discrimination in intercollegiate athletic 
programs. In 1984, the Supreme Court narrowed the reach of Title DC in the area of 
intercollegiate athletics with its finding in Grove City College v. Bell.  ̂ The U.S. 
Supreme Court decision ruled on February the 28^, that Title DC applied only to programs 
directly benefitting from federal funds and, thereby significantly limited OCR’s 
jurisdiction in athletics programs. Petitioner Grove City College, a private, 
coeducational, liberal arts college sought to preserve its autonomy by consistently 
refusing state and federal financial assistance. Grove City therefore declined to 
participate in the Regular Disbursement Scheme (RDS) of the DOE, in which schools are 
given federal funds and those funds are then distributed to students as financial aid for 
education on the basis of need. The college did, however, enroll students who received 
Basic Educational Opportunity Grants (BEOG) under the Alternative Disbursement 
System (ADS). Under ADS, institutions made appropriate certifications to the secretary 
of education, but the secretary calculated and awarded disbursements directly to eligible 
students, and the university had no control over the program.
Obviously Title DC prohibits sex discrimination in institutions that are recipients 
of federal funds. The DOE determined that Grove City qualified as a recipient of federal 
funds and requested that the college execute an assurance of compliance as required in 
Section 106.4 of Title DC. This assurance of compliance requires that the college agree to
*465 U.S. 555, 573 (1984).
“comply, to the extent applicable to Title EX” and ensure that “no person.. .  shall, on the 
basis of sex, b e . . .  subjected to discrimination under any education programs or activity 
for which it receives or benefits from federal financial assistance.. . . ” Grove City 
refused to execute an assurance, and the departments initiated proceedings to declare the 
college and its students ineligible to receive BEOG’s. The administrative law judge held 
that the federal financial assistance received by Grove City obligated it to execute an 
assurance of compliance and ordered federal assistance terminated until Grove City met 
the requirements of Title EX.
Grove City and four of its students then filed suit in district court. The court ruled 
that BEOGs constitute federal financial aid but that the department could not terminate 
the students’ aid for failure to execute an assurance of compliance. The court of appeals^ 
reversed, holding that indirect as well as direct aid triggered coverage under Title EX. The 
court also found that although Title EX’s language was program-specific, funds flowing 
from Grove City through its students were similar to non-marked aid, and that in such 
cases the school itself must be the program. Finally, the court held that the department 
could terminate such aid for failure to execute an assurance of compliance, and that it was 
not necessary to prove actual discrimination before termination.
Grove City appealed to the U.S. Supreme Court, arguing that neither it nor any of 
its programs are recipients of federal financial assistance. The court disagreed, holding 
that BEOGs are a key component of federal financial aid to institutions , since funds are 
strictly used for educational costs. The court cited language in the Education
’687 F. 2d 684 [3"̂  Cir. 1982]
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Amendments of 1972 which states that one purpose of BEOGs is to provide financial 
assistance to colleges.
On the question of which programs fall under Title EX, the appeals court held that 
federal funds given to students free up school funds that can be used elsewhere in the 
institution. Thus, any programs that are recipients o f these schools funds are subject to 
Title IX. Grove’s City’s refusal to execute an assurance of compliance warranted a 
termination of federal assistance to the student financial aid program and was invalid in 
that it was not consistent with the program-specific nature of Title EX. The court held that 
the execution of an assurance of compliance does not itself impose institution-wide 
obligations. Rather, it requires that each education program or activity which receives or 
benefits from federal financial assistance comply with Title EX. According to this 
opinion, only Grove City’s financial-aid program is covered by Title EX. Further, Grove 
City’s contention that discrimination must be found before federal assistance to its 
financial-aid program is cut off is invalid. Section 902 of Title IX clearly states that aid 
may be cut for failure to execute an assurance of compliance. The court also found that 
Grove City’s final argument, contending that conditioning federal assistance on 
compliance with Title IX infringes First Amendment rights of the college and its students, 
held little weight. The Supreme Court noted that: “Congress is free to attach reasonable 
and unambiguous conditions to federal financial assistance that educational institutions 
are not obligated to accept.. .  Grove City may terminate its participation in the BEOG 
program and thus avoid the requirements of Title EX. Students affected by the 
Department’s action may take either their BEOGs elsewhere or else attend Grove City
11
without financial aid .. .Accordingly , the judgement o f the court of appeals is
confirmed.” In the floor statements following the release of this opinion, numerous
senators and congressmen made it clear that Title DC was specifically intended to remedy
discrimination against women in all areas of education, including athletics.*
Finally, DOE’s Policy Interpretation itself recognized that the purpose of Title IX
was to specifically remedy discrimination against women.’ In the Policy Interpretation,
DOE set out the following history of discrimination that Title DC and its regulations were
intended to address:
Participation in intercollegiate sports has historically been emphasized for men 
but not women. Partially as a consequence of this, participation rates of women 
are far below those of men. During the 1977-78 academic year women students 
accounted for 48 percent of the national undergraduate enrollment (5,496,000 of 
11,670,000 students). Yet, only 30 percent of the intercollegiate athletes are 
women.”
The argument that Title DC allows an institution to provide fewer intercollegiate 
athletic participation opportunities to women than it provides to men because women’s 
athletic interests and abilities are weaker than those of men completely ignores Title DC’s 
purpose of remedying the discrimination arising out o f such stereotyped notions of 
women’s interests and abilities.
*See 130 CONG. REG. 9255 (1984) (joint statement o f Sens. Kennedy and Packwood); 
id. at 4294 (1984) (remarks of Sen. Riegle).
*Policy Interpretation, supra note 19, at 71,423 (“The legislative history of Title IX 
clearly shows that it was enacted because of discrimination that currently was being 
practiced against women in educational institutions.”).
at 71,419
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In 1988, Congress had another opportunity to examine the application of Title EX 
to athletic programs during consideration and passage of the Civil Rights Restoration 
Act.” This effectively overturned the Grove Citv ruling, directing that Title EX applies to 
all operations of a recipient of Federal funds and thereby restored OCR’s jurisdiction over 
athletics programs. During this debate, many members of Congress cited Title EX’s 
coverage of athletics with approval. Another stepping stone for Title IX was issued by 
the OCR in 1990. The Title IX Athletics Investigator’s Manual which provides guidance 
to OCR investigators, superseded the 1980 Interim Manual. The OCR issued a final 
clarification of the Intercollegiate Athletics Policy Guide by adding the three-part test.
The clarification explains the three-part test used to analyze compliance in the 
accommodation of students’ athletics interests and abilities, one of thirteen program areas 
reviewed for compliance under Title EX. The accommodation of interests and abilities 
has been the main subject of federal court cases in the 1990's.
The federal courts have strongly stood behind Title EX’s regulations and the 
Department of Education interpretations in cases brought against colleges, which have 
failed to provide equal opportunity to their female athletes. For example, in 1993 Auburn 
University agreed to create a varsity women’s soccer team in response to a Title EX suit 
challenging its failure to equally accommodate the sports interests of its female students, 
and the University of Texas elevated two women’s sports to varsity status as part of its
"Congress enacted the Civil Rights Restoration Act of 1987 in response to the Supreme 
Court’s opinion in Grove Citv College v. Bell 465 U.S. 555 (1984),
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Title DC settlement with female athletes. Universities need to be pro-active instead of 
reactive in this type of situation. If an institution has not achieved proportionality, then it 
takes an extraordinary risk if it eliminates women’s teams, or cuts funds or scholarships.
C. How to Comply
To determine if  an athletic department is complying with Title IX, three distinct 
areas must be examined, and the department must be meeting its obligation in each area. 
The Policy Interpretation establishes three distinct areas in which an athletic program’s 
compliance with Title IX must be examined;
(1) Participation opportunities: the effective accommodation of interests and 
abilities (i.e., the opportunity to participate in intercollegiate athletics);
(2) Financial aid: the provision of financial assistance for athletes (i.e., 
scholarships); and
(3) All other benefits, opportunities and treatment: equivalence in all other 
program areas, (i.e., equipment, practice times, coaching, publicity, and travel 
schedules).
1. Participation Opportunities
To determine if an athletic department is effectively accommodating both sexes, a 
three-part test has been developed by the Office of Civil Rights:
(1) Athletic participation opportunities are substantially proportionate to the 
male/female undergraduate enrollment;
(2) A history and continuing practice of program expansion is responsive to the 
developing interests and abilities of the under represented sex; and
14
(3) The interests and abilities of the under represented are fully and equally
effectively being accommodated by the existing program.’̂
An athletic department will be in compliance regarding the first category of participation
opportunities if it is meeting any part of the three-part test above. Chapter two is
completely dedicated to dissecting the three-part test and analyzing where the deficiencies
and discrepancies exist.
2.Financial Aid Allocations
To determine if an athletic department is awarding financial matter in a manner
consistent with Title IX, a simple mathematical equation is used:
Total male scholarship dollars divided by total male athletic participation
vs.
Total female scholarship dollars divided by total female athletic participation 
While the law does not require equality in the above calculations, it does require 
allocation to be substantially proportionate; or, if not substantially proportionate, then the 
department must prove that the disparity results from legitimate nondiscriminatory factors 
such as higher tuition rates for out-of-state students or reasonable professional decisions 
related to program developments. Financial aid is essentially black or white; a university 
is either providing funding substantially proportionate, or it is not. (see Appendix D)
3.Other Benefits, Opportunities and Treatment
To determine if an athletic department is meeting Title IX obligations in other 
areas, another three-part teat has been developed:
’̂ U.S. Dept. Of Educ. Office for Civil Rights, “Clarification of Intercollegiate Athletics 
Policy Guidelines: The Three-Part Test.” (Jan. 16. 1996).
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(1) Are policies discriminatory in language or effect?
(2) Do substantial and unjustified disparities exist in the program as a whole?
(3) Are disparities in individual program areas substantial enough to deny quality?
To determine if  an athletic department is in compliance with Title IX in other
areas of its operations, one must determine opportunities in a manner which produces no 
more than a negligible difference between the sexes or can explain away any additional 
differences through nondiscriminatory factors or sex-neutral criteria. Chapter three offers 
an in-depth look at what exactly defines other benefits, opportunities and treatment.
D- Conclusion
Athletic departments must keep in mind that while Title DC does not require 
equality, it does require that the sexes be treated equitably. Providing equity will 
absolutely require programmatic changes and inevitably, more resources or a reallocation 
of existing resources. The ultimate penalty for failure to comply with Title DC is the 
withdrawal of federal assistance to the university. As a result, athletic departments must 
be made aware of Title DC and its implications; and, most importantly, in a time of 
diminishing resources, universities must be part of the solution in finding the resources to 
address Title DC concerns.
16
C H A P T E R  T H R E E
The Three-Part Test
A. What is the Three-Part Test?
The 1979 Intercollegiate Athletics Policy Interpretation together with the Title IX  
Investigator’s Manual, provides a three-part test for determining whether an athletic 
department discriminates in the provision of intercollegiate participation opportunities. 
Participation opportunities are, in effect, the number of students actually participating in 
the program. A participant is someone who is on the squad list and on the team as of the 
first date of competition, including walk-ons. Anybody quitting after two weeks of 
practice should not be counted. An athlete who competes for more than one team should 
be counted for every team for which he or she competes. That is, the athlete who 
competes on cross country, indoor track and outdoor track should be counted three times. 
This is a different count than that used for athletics scholarships where athletes are 
counted only once when they compete on more than one team. The manual indicates that 
the presence of gender discrimination in any of the following three areas constitutes a
'Walerie M. Bonnette &Lamar Daniel, Office for Civil Rights, U.S. Dep’t of Educ., Title 
IX  Investigator’s Manual (1990) \hQxemaStQX Investigator’s Manual] (unpublished 
document, on the file with The Review o f  Litigation). Unlike the Policy Interpretation, 
the Investigator’s Manual is an internal document and was neither subject to public 
notice and comment nor ever formally published.
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violation of Title DC without regard to the other two areas. Compliance will be assessed 
in any one of the following ways:
(1) Whether intercollegiate level participation opportunities for male and female 
students are provided in numbers substantially proportionate to their respective 
enrollments; or
(2) Where the members of one sex have been and are under represented among 
intercollegiate athletics, whether the institution can show a history and continuing 
practice of program expansion which is demonstrably responsive to the 
developing interest and abilities of the members of that sex; or
(3) Where the members of one sex are under represented among intercollegiate 
athletics, and the institution cannot show a continuing practice of program 
expansion such as that cited above, whether it can be demonstrated that the 
interests and abilities of the members of that sex have been fully and effectively 
accommodated by the present program.
This effective-accommodation test has been adopted by many of the courts that have been 
asked to determine an athletic program’s compliance with Title IX’s provision of 
intercollegiate participation opportunities. The policy does not require that program 
components be identical, but provides that men’s and women’s sports programs will be 
compared to determine whether the colleges’ policies and practices result in overall 
program equivalence. The policy interpretation also provides a limited number of
‘‘*U.S. Dept. Of Educ. Office for Civil Rights, “Clarification of Intercollegiate Athletics 
Policy Guidance: The Three-Part Test” (Jan 16. 1996).
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acceptable justifications for “nondiscriminatory differences” in each of the three major 
program areas. Disparities in proportional scholarship awards, for example, might be 
justified if the difference arose as the result of a nondiscriminatory uneven distribution of 
higher out-of-state tuition grants between men and women. A lack of women’s programs 
cannot be used to justify discrimination in scholarship awards.
In the application of the effective-accommodation test, the plaintiff would have 
the burden of establishing the first and third prongs of the test, that intercollegiate-level 
participation opportunities for male and female students are not provided in numbers 
substantially proportionate to their respective enrollments and that the interests and 
abilities of the under represented sex are not being fully and effectively accommodated. 
The defendant, however, would have the burden of establishing the defense embodied in 
the second prong, a history and continuing practice of program expansion for the under 
represented sex.
B. The First Prong: Substantial Proportionality
The first prong of the effective-accommodation test asks a simple question: Do 
the participation rates of males and females in the institution’s intercollegiate athletic 
program reflect the overall enrollment percentages of males and females? If not, a 
presumption arises that the allocation of participation opportunities in the institution’s 
intercollegiate athletic program is discriminatory. In order to determine whether the first 
prong is satisfied, the OCR Investigator’s Manual instructs investigators to compare the 
number of male and female participants in the athletic program with the number of full­
time undergraduate students. The manual continues: If the results are substantially
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proportionate (for example, if the enrollment is 52 percent male and 48 percent female, 
then, ideally, about 52 percent o f the participants in the athletics program should be male 
and 48 percent female), the recipient is effectively accommodating the interests and 
abilities of both sexes. If the calculation of enrollment to participation in the athletics 
program is not substantially proportionate, then go to step two.'^
As an indication of how large the discrepancy between enrollment and 
participation opportunities may be without violating the substantial-proportionality test, 
one may look to the case law and to DOE’s Policy Interpretation. In Roberts v. Colorado 
State University.'^ the court ruled that an enrollment-participation discrepancy for female 
students of 10.6 percentage points did not constitute substantial proportionality and 
therefore failed the first prong of the effective-accommodation test.'^ Colorado State 
University’s Title EX suit followed its June 1992 decision to cut men’s baseball and 
women’s fast-pitch softball. In February 1993, the federal district court found Colorado 
had violated Title EX and permanently enjoined it to reinstate the softball program. About 
three weeks later, the court, unhappy with Colorado’s “apparent foot-dragging,” ordered 
it to hire a coach promptly, recruit new members for the team, and organize a fall season. 
Colorado appealed, contending the district court erred in finding a Title EX violation. 
Since the men’s baseball team had 55 members and the women’s softball team had only
15Investigator’s Manuel, supra note 27, at 24
’̂ 814 F. Supp. 1507 (D. Colo.), a ff’d  in relevant part sub nom. Roberts V. Colorado Bd. 
of Aerie.. 998 F. 2d 824 (10* Cir.), cert, denied, 114 S. Ct. 580 (1993)
’" M a t  1513.
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18, Colorado argued, the cuts increased the proportion of women in its athletic program. 
The result was to decrease the spread between the percentages of women athletes and 
percentages of women enrolled to 10.5 percent. Colorado also argued that even if the 
district court’s verdict was correct, it went too far in “micro-managing” the softball 
program rather than allowing it to present a plan to bring the University into Title DC 
compliance.
The Tenth Circuit endorsed the now familiar proposition that failure to effectively
accommodate student-athletes of both sexes was, itself, sufficient to violate Title DC.
Again, the disparity did not constitute “substantial proportionality.” Colorado could not
show a history and continuing practice of expansion in women’s athletic. Since adding
golf in 1977, it had dropped three women’s sports. While Colorado had eliminated men’s
teams as well as women’s teams, women’s participation opportunities had dropped by 34
percent, compared to a 20 percent drop for men. The Tenth Circuit summarily rejected
Colorado’s argument that Title DC was satisfied because the cuts had affected men
relatively more than women and so had increased overall women’s participation rates:
We recognize that in times of economic hardship, few schools will be able to 
satisfy Title DC’s effective accommodation requirement by continuing to expand 
their women’s athletics programs. Nonetheless, the ordinary meaning of the word 
“expansion” may not be twisted to find compliance under this prong when schools 
have increased the relative percentage of women’s participating in athletics by 
making cuts in both men’s and women’s sports programs.'*
In this case, the Tenth Circuit noted, the district court had made extensive findings
concerning the unmet abilities and interests of the plaintiff softball players: evidence
'*A/at830
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showed the recognition they had received both as a team and as individuals; the feasibility 
of their organizing a competitive season of play; and that softball is increasing in 
popularity among high school students in Colorado.*^
The Tenth Circuit decided the district court went too far in ordering a fall 1993 
exhibition season in order to ensure a “competitive” team the following spring. Nothing 
in Title DC, the Tenth Circuit wrote, “requires an institution to create a ‘top flight’ varsity 
team.” °̂ The Supreme Court denied the University’s petition to review the case in 
November 1993. Colorado, having conformed with the court’s order to increase 
women’s participation rates, considers the case closed.
In its Policy Interpretation, DOE states that intercollegiate athletics have been 
characterized by the historical denial of equitable participation opportunity for female 
students.^' For example, national figures for the 1977-78 academic year indicated that 
women accounted for 48 percent of national undergraduate enrollment but only 30 
percent of intercollegiate athletes. The 18 percent enrollment-participation discrepancy 
produced by these figures would not constitute substantial proportionality.^^ However, 
the Big Ten Conference has set an intercollegiate athletic participation goal at a ratio of
at 833 
at 834
^'Policy Interpretation, supra note 19, at 71,419.
^^For the 1992-93 academic year, the enrollment-participation discrepancy for the 
University of Texas at Austin was approximately 24%. Plaintiffs Motion for Summary 
Judgement at, Sanders v. University of Tex.. No. A-92-CA-405 (W.D. Tex. filed July 1, 
1992).
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60 percent males and 40 percent females. Several members of the Big Ten have 
historically had female undergraduate enrollments greater than 50 p e rc en t.F o r  these 
Universities, a female participation ratio of 40 percent would produce an enrollment- 
participation discrepancy greater than 10 percent. The Tenth Circuit held in Roberts that 
a female enrollment-participation discrepancy produced by the Big Ten would almost 
certainly also be found to fall short of substantial proportionality. Other universities have 
committed themselves to male to female intercollegiate athletic participation ratios more 
likely to achieve substantial proportionality.^'*
Universities should strive for “substantial” equality in scholarships v. 
participation rates, because they need only reach substantial equality in the proportion of 
athletic financial aid provided to men and women. Thus, some reasonable disparities are 
permissible under the scholarship provision of the regulation. However, a university 
should strive to award scholarships proportionate to participation rates, or at the very 
least, within two to three standard deviations of participation rates.
Universities failing to show substantial equality can nonetheless comply with the 
test if disparities are caused by nondiscriminatory factors, such as differences in numbers 
of out-of-state athletes of each sex and program development decisions. Other 
nondiscriminatory factors may be identified as well.
^^During the 1990-91 academic year, Indiana University had a female undergraduate 
enrollment of 52.8%, Michigan State had a female undergraduate enrollment of 51.9%, 
and the University of Wisconsin had a female undergraduate enrollment of 50.6%. 
Chron. Higher Educ., Apr. 8,1992, at A38, A38-40.
24Kelley v. Board of Trustees of Univ. Of 111.. 832 F. Supp. 237, 242 n.5 (C.D. 111. 1993).
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Universities should also use appropriate statistical techniques to analyze 
disparities in participation rates and in other program components. Additionally, 
universities should identify, where possible, the percentage of women available to 
participate in the existing sports programs from the high school system. Presently that 
percentage is 36 percent nationwide.
C. The Second Prong: History of Program Expansion
The key to compliance with this method is to demonstrate a continuing practice of 
program expansion for the under represented sex. If women are under represented, 
program expansion means the addition of women’s teams. It does not mean: unreasonable 
additions of walk-ons to women’s teams, cutting male participants to improve women’s 
rate of participation, or improving benefits in other program areas such as equipment and 
supplies and travel per diem. There is no set standard of continuing expansion that 
ensures compliance. The OCR has considered actions taken in the most recent three 
years indicators of continuing program expansion. In general, few institutions satisfy this 
criterion.
Universities cannot rely on the expansion of women’s varsity athletic programs 
carried out in the 1970s to satisfy the second prong of the effective-accommodation test. 
The court in Cohen v. Brown Universitv held that even though Brown University had 
greatly expanded its women’s varsity sports program in the 1970s, it could not carry its 
burden of establishing a continuing practice of program expansion for female athletes:
^^Dale Lederman., “Men Outnumber Women and Get Most of Money in Big Time Sports 
Programs,’’ Chron. O f Higher Educ., April 8, 1999
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With respect to the “program expansion” prong, evidence has shown that Brown 
does not have a continuing practice of program expansion for women athletes, 
even though it can point to impressive growth in the 1970s. At least since the late 
1970s, the undergraduate enrollment at Brown has hovered at roughly 51 percent- 
52 percent men and 48 percent, 49 percent women. During this period, however, 
the percentage of participants in the intercollegiate athletic program has remained 
fairly constant at approximately 61 percent men and 39 percent female.
Thus, it is clear that courts refuse to read the word “continuing” out of the second prong
of the effective-accommodation test and insist on proof that a college or university has in
place an “ongoing” program to reach substantial proportionality. Past efforts alone will
not suffice.
Many sports programs have made substantial steps toward athletic equity. A 
prime example is Stetson University. This university has worked hard to meet Title IX's 
goal of gender equity. In 1990-91, just 37 percent of the school’s varsity athletic slots 
were available to women; today women are 53 percent of the school’s athletes. 
Scholarship dollars granted to women have also soared from 35.5 percent to almost 48 
percent, so that female athletes now receive almost $475,000 each year. Says Stetson’s 
athletics director, “It’s not an accident our numbers are better.. .  we’re not talking just 
about meeting Title IX; we’re talking about making things equitable.” ’̂
D The Third Prong: Full and Effective Accommodation of Interests and Abilities
The third and final prong of the effective-accommodation test is one last chance
^Cohen v. Brown Univ.. 809 P. Supp. 978, 991 (D.R.l. 1992), ajfd, 991 F.2d 888 (P* 
Cir. 1993).
*’Debra E. Blum, “Stetson University Works Hard to Meet Its Goal of Gender Equity,’ 
The Chronicle o f Higher Education, Oct. 26, 1994, p.A47
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for intercollegiate athletic departments to establish compliance with Title IX . To do so,
the university must demonstrate that even though a discrepancy exists between female
enrollment and female participation in the university’s intercollegiate varsity athletic
program, “the interests and abilities of that sex have been fully and effectively
accommodated by the present program.” ^  In other words, the university must establish
that all female athletes who possess the interest and ability to participate in intercollegiate
varsity athletics have been given the opportunity to do so. The court in Cohen v. Brown
succinctly stated what an institution would have to prove to prevail under the third prong
of the effective-accommodation test:
If Brown could establish that despite the statistical disparity between the number 
of men and women participating on varsity teams, there are no other women who 
want to compete at this level, the university might have a strong defense. Brown 
might have demonstrated, for example, that it attempted to create new varsity 
teams, but there was no interest or ability to play these sports. Or, it might have 
shown that women have not asked Brown to establish any new varsity teams.^®
In order to determine the extent to which a university has accommodated athletic interests
and abilities, DOE’s Policy Interpretation directs an approach based on the existence and
success of individual teams and on the expressed interests of students of the under
represented sex.^° Also, this method is the general approach used by the OCR in the
Investigator’s Manual. Despite numerous attacks leveled by universities, it is also the
approach that has been adopted by every federal court that has had the occasion to apply
^^Policy Interpretation, supra note 19, at 71,418 
^ Cohen v. Brown. 991 F.2d 888, 897 (P ‘ Cir. 1993). 
“̂Policy Interpretation, supra not 19 at 71,417
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the three-part Title IX compliance standard/'
In 1991, the need for budget reductions prompted Brown University to eliminate
four varsity teams from its intercollegiate athletic program, including women’s volleyball
and gymnastics and men’s golf and water polo. Through the reduction. Brown expected
to realize an annual savings of about $80,000, with the women’s team saving about
$62,000 a year. At the time of the decision, 63 percent of the participants in the
university’s athletic program were men and 37 percent were women, while the 
f
university’s overall student enrollment was 52 percent and 48 percent, respectively. 
Shortly after the university’s announcement that the teams would be cut, member’s of the 
women’s volleyball team and gymnastics teams filed suit, challenging that the university 
was discriminating against women in violation of Title IX.^^
Title IX’s implementing regulations, first promulgated by the Department of 
Education in July, 1975, set out various requirements that an institution must meet to 
show that its athletic program complies with Title IX.^  ̂ One of the primary areas of 
compliance related to sports selection and competition levels. Specifically, the 
regulations require an institution to demonstrate that the selection of sports and levels of 
competition effectively accommodate the interests and abilities of members of both sexes.
^'Roberts v. Colorado State Bd. Of Aerie.. 998 F 2d 824, 831 (10* Cir.), cert, denied, 114 
S. Ct. 580 (1993): Cohen v. Brown Univ.. 991 F 2d 888, 898 (P* Cir. 1993).
^̂ Cohen v. Brown Univ.. 809 F. Supp. 978 (D.R.l. 1992) (preliminary injunction), aff d, 
991 F.2 888 (P ‘ Cir. 1993), 879 F. Supp. 185 (D.R.L 1995) (trial), aff’d in part, rec’d. in 
part. 101 F. 3d 155 (1" Cir. 1996), cert, denied. 117 S. Ct. 1469 (1997)
33Policy Interpretation, Office of Civil Rights, 44 Fed. Reg. 71413 (Dec. 11, 1979)
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All of the litigation concerning gender equity in intercollegiate athletics, including 
Cohen v. Brown Universitv has focused on the three-prong test used to determine whether 
the “effective accommodation” requirement has been met.
Since 1991, the Brown case has woven its way through the federal court system. 
The trial court found that Brown’s athletic program violated Title IX and ordered Brown 
to submit a compliance plan for the court’s review. Upon submission, the court found 
that Brown did not compile the plan in good faith and thus imposed the court’s version of 
a remedial compliance plan on the university. The appeals court, however, while 
affirming the lower court’s findings on liability, struck down the court-imposed remedial 
plan out of respect for the principle of academic freedom, which affords educational 
institutions great leeway in their affairs. Consequently, the appeals court remanded the 
case back to the lower court, requiring Brown to submit another plan to bring its athletic 
program into compliance with Title IX.
The Supreme Court’s refusal to consider the Brown case is not a ruling on the 
merits of the case. By implication, however, the Court did not see that the case presented 
any significant constitutional question or that a conflict existed among the many lower 
courts that have heard similar cases. In fact, application of Title IX by the lower courts 
has been remarkably consistent.
Further, the Supreme Court’s rejection of Brown’s appeal leaves the lower court’s 
rulings intact, bringing more certainty to the questions of what is necessary for Title IX 
compliance in intercollegiate athletics, at least in the First Circuit. Until another “test 
case” comes along. Brown is the law in the First Circuit, and will likely have a persuasive
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effect in other circuits.
The history of Cohen v. Brown Universitv as a Title IX test case is over. On April 
21, the U.S. Supreme Court denied Brown University’s petition to appeal the decision of 
the First Circuit Court of Appeals affirming the lower court ruling after trial that the 
university, which had eliminated two women’s varsity’s teams from its athletic program 
in the spring of 1991, violated Title IX. Whether intended or not, the Supreme Court’s 
refusal to review the case was a significant victory for the plaintiffs and a wake up call to 
educational institutions subject to Title IX.
Measuring Brown’s athletic program against the Policy Interpretation’s effective 
accommodation of interests and abilities test, the First Circuit made short work of the first 
(proportionate to enrollment) and second (continuing program expansion) prongs. Brown 
“elected to stray’’ from gender parity between its student body and its athletic lineup, and 
failed “to match uninterruptedly in the direction of equal athletic opportunity.”^  The 
First Circuit interpreted the third prong (program demonstrates accommodation) to mean 
an institution must provide women positions on teams equal to the total number of 
women interested and able to play, at a number up to the student body ratio. The fact 
there were women students whose interests and abilities were not met (i.e., the women on 
the eliminated volleyball and gymnastics teams) was proof Brown failed prong number 
three.̂ ^
at 906
at 899
29
The following lessons can be learned from Brown for cases in which women are 
the under represented sex in the athletic program. First, if an institution has not achieved 
proportionality, then it take an extraordinary risk if it eliminates women’s teams. Where 
an institution eliminates women’s teams, by definition it will not be able to show a 
practice of program expansion of full and effective accommodation. Hence, if an 
institution cannot show proportionality, then none of the prongs of the “effective 
accommodation’’ test can be met. Second, the Brown case establishes that the elimination 
or demotion of men’s team is one of many compliance options available to institutions 
under Title IX. Obviously, Title IX attempts to increase participation by women; but, if 
the elimination of a men’s team will assist the institution in achieving proportionality, the 
courts say this is permissible. Third, the Brown courts acknowledge that academic 
freedom requires courts to refrain from interjecting themselves into the conduct of 
university affairs. As a result, courts will continue to afford institutions reasonable 
latitude to create and implement Title IX compliance plans.
Participation rates disproportionate to enrollment are common in programs 
offering football. Even where women are significantly under represented, however, 
institutions may comply by offering every team for women in which there is: (1) 
sufficient interest and ability for a viable team; and (2) a reasonable expectation of 
competition for the team in the institution’s normal competitive region.
In order to determine if a university is in compliance with this method, one must 
determine if there is any unmet interest on the part of the under represented sex, which is 
nearly always women. Identifying unmet interest involves a review of on campus and
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feeder programs. On campus programs include; club sports, intramural sports and 
elective physical education courses. Feeder programs include: high-school programs, 
junior college programs. Amateur Athletic Union programs, and community, state and 
regional recreational programs in the institution’s normal recruitment area. A survey of 
current students has limited use at institutions that recruit athletes, and some random 
sample surveys might miss entirely the students who have the interest and ability to 
participate in a particular sport.
Compliance with this third prong is unlikely if there is a sport not currently 
offered to the under represented sex for which there is sufficient competition and : a club 
team; and/or significant participation at high schools in the institution’s normal 
recruitment area; and/or substantial intramural participation. The University of Michigan 
has successfully undertaken this challenge to work toward equal opportunity in its sports 
program. The University, an institution with a rich and proud football tradition, has 
added two women’s sports to its varsity roster without eliminating any men’s teams. By 
adding women’s soccer and women’s crew, the University’s women’s athletic 
opportunities prospered without hurting men’s opportunities. The president of the 
University has stated the University is in full compliance as of 1997.^^
E. Conclusion
The message from the federal courts is straightforward. The implications of the 
message may well be revolutionary to traditions existing in many intercollegiate athletic
^^Peggy Bradley-Doppes, Representative for the National Association of Collegiate 
Women Athletics Administration, Testimony before the U.S. Senate Committee on 
Commerce, Science, and Transportation, Oct. 18, 1997.
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programs. The message is that institutions which fail to satisfy one of the three parts of 
the effective accommodation of interests and abilities component violate Title IX, 
regardless of how well they comply in other areas. Since the majority of institutions do 
not have gender parity between athletic participation rates and undergraduate enrollment 
rates (prong one), these cases mean institutions must either continue to expand their 
programs for the under represented sex (prong two), or show that the interests and 
abilities of that sex are being fully and effectively accommodated by the existing program 
(prong three).
From a practical point of view, compliance probably will require an institution to 
bring its athletic program into parity with enrollment. As commentators Thro and Snow 
explained it:
. .  .[I]f an institution is going to continue to meet the second part of the test, it will 
have to add a new women’s sport periodically in order to maintain its history of 
expansion. Therefore the institution will eventually achieve substantial 
proportionality. Similarly, if an institution is going to continue to meet the third 
prong of the test, it will have to constantly be adding new sports as interests and 
abilities develop. Thus, it is likely that the institution will achieve substantial 
proportionality as if it accommodates all interests and if new interests never 
develop.^’
Institutions faced with budgetary pressures will not see program expansion as a 
viable option. For them, the federal courts’ message is that they may not cut participation 
opportunities for the under represented sex, even if those cuts are balanced with greater 
cuts for the over represented sex. Doing so would negate a “continuing practice of
^^William E. Thro, &Brian A. Snow, “Cohen v. Brown University and the Future of 
Intercollegiate and Interscholastic Athletics,” 84 Educ. L. Rep. [611, 623, n91] Oct. 7, 
1993.
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program expansion” and would be evidence of the institution’s failure to provide
opportunities to disappointed team members interested and able to play the eliminated
sport. For these institutions, the option suggested by the courts is to eliminate
participation opportunities for the over represented sex. An often repeated suggestion is
that institutions fielding football teams consider reducing the size of the football squad.
Another commentator summarized football’s impact on ‘substantial proportionality”:
Although the NCAA allowed only 88 football scholarships in 1993, and has 
reduced that number to 85 for 1994... some schools field teams with up to 145 
players. Note that the largest National Football League roster has only 45 players. 
. . In comparison, the largest women’s team in NCAA Division I is lacrosse, with 
an average size of 25 players and a maximum of 15 scholarships..
The obvious implication here is that institutions should examine the role of ‘walk-
ons” in varsity sports. Institutions might look for ways to encourage participation of
women in varsity sports, as well as limit non-recruited, non-scholarship players on men’s
teams.
Although the issue was not before them, both the First Circuit in Brown and the 
Tenth Circuit in Colorado State Universitv acknowledged that the effective 
accommodation of interests and abilities analysis was “vexing” when applied to the 
question of creating a new team.^^ How an institution may show that its existing program 
is fully accommodating the interests of the under represented sex when students of that 
sex petition to add a team to varsity competition remains unclear.
^^Catherine Pieronek, “A Clash of Titans: College Football v. Title IX,” 20 Journal o f 
College and Univ, Law 351, 352 (Winter 1995).
^̂ Brown. 991 F 2d at 904; Colorado State Universitv. 998 F 2d. At 832.
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C H A P T E R  F O U R
Other Athletic Benefits and Opportunities: 
Program Components
A. What are “Other Athletic Benefits?
The Policy Interpretation allows institutions greater flexibility in providing 
benefits and services to female and male athletes. This flexibility is designed to uphold 
the right of educators in their decisions on how best to operate the education program, 
known as intercollegiate athletics. The Policy Interpretation makes compliance with Title 
IX extremely difficult. Women’s and men’s teams may be provided with different 
benefits, as long as there is a balance of benefits between the overall programs. For 
example, it is acceptable for women’s golf to have more competitive events, if men’s 
tennis has more competitive events than women’s tennis. Moreover, if men’s basketball 
has three sets of practices uniforms while women’s basketball has only one set of 
practice uniforms, this may be acceptable if women’s volleyball receives three sets of 
practice uniforms while men’s track only receives one.
The Policy Interpretation also permits different benefits and services based on the 
nature of particular sports. For example, providing five pairs of shoes for each participant 
on the football team may be appropriate, while five pairs of shoes for the swim team is 
unlikely to have the same priority. And practicing for hours a day may sharpen the skills
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of the track team, but running four hours a day is probably excessive for tennis athletes. 
Simply, the need for benefits and services vary from sport to sport. Analyzing 
compliance entails a comparison of the extent to which benefits and services are rendered 
based on what is needed and desired.
The basic test of compliance is equivalence for all athletic programs other than 
financial aid is equivalence. The availability, quality, and kinds of benefits, 
opportunities, and treatment afforded the members of each sex must be equal, or equal in 
effect, unless disparities are justified by actors determined to be nondiscriminatory. 
Although financial measures are used as a means of assessing equivalency in most areas, 
expenditures and budgetary allocations, in and of themselves, do not determine whether 
an institution is in compliance. It is the benefits provided, not the dollars budgeted or 
spent, that must be equal.
A violation of Title IX is a denial of equal opportunity on the basis of sex. 
Inevitably this is a judgement call, one that the OCR has the authority to make.
Obviously some judgements are easier than others. Problems that have a significant 
impact on the program and deny equal athletics opportunity on the basis of sex are serious 
compliance issues. The majority of institutions have a series of minor compliance 
problems. While each problem does not by itself deny equal athletics opportunity, but 
collectively they could add up to a denial of equal athletic opportunity. A disparity 
between programs over new uniforms is a concern, but is not a denial of equal athletics 
opportunity to women at the institution. Other considerations should be noted, such as the 
higher the percentage of athletes affected by any disparity, or the more seriousness of the
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infraction.
Title IX is an extremely complex issue. Certain areas, such as equipment and 
supplies seem minor, but they can often lead to a series of major infractions. The 
following areas must be taken seriously, and handled with caution.
B. Provision of Equipment and Supplies
Supplies and equipment include everything worn by athletes from football 
helmets to sports-bras. Sport specific equipment also include: baseball bats, golf clubs, 
tennis balls, basketballs, and footballs. General equipment include: travel bags, travel 
sweats, video equipment, and water bottles.
Compliance in this area is achieved when the same or similar percentages of male 
and female athletes are provided equipment of the same (1) quality, (2) amount, (3) 
suitability, (4) maintenance and replacement, and (5) availability. For example, men’s 
football and basketball might represent 50 percent of the male athletes. If football and 
men’s basketball have excellent equipment and supplies while all other men’s teams have 
average equipment and supplies, then compliance is achieved when 50 percent of the 
female athletes are also provided excellent equipment while other female athletes have 
average quality equipment. Fifty percent of the female athletes may be three or four 
women’s teams, not just two. A common compliance problem to avoid is for men’s 
football and basketball teams to be provided with higher quality supplies and equipment 
than all other men’s teams and women’s teams.
The simplest way to comply in this area is to provide the same amount of
40'44 Fed. Reg. at 71,416.
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equipment items to men’s and women’s teams in the same sports. This would include 
supplying the same game uniforms, practice gear, warm-ups, shoes, sport specific 
equipment, and general areas such as travel bags and sweats. Frequently, women’s sports 
suffer in this area. A common compliance problem arises when women’s teams are 
provided fewer sets of game uniforms, as well as fewer sets of general equipment.
Availability is extremely essential when referring to accessibility of supplies and 
equipment. Equipment room hours must be equal on both sides. For example, a potential 
problem would be if a women’s team had difficulty exchanging equipment or gear during 
nontraditional practice hours, while the men’s team had no difficulty. Equipment rooms 
should establish the same replacement schedule for women’s and men’s teams in the 
same sports.
A redundant compliance problem among athletic departments occurs when a lack 
of funds results in one or more women’s teams keeping uniforms for three to four years, 
while men’s uniforms are replaced yearly. According to the OCR, investigators examine 
in detail the current budget and previous year’s expenditures for equipment and supplies. 
They compare the total and average budgets and expenditures for men’s and women’s 
teams for equipment maintenance and replacement, purchases of additional equipment, 
outfitting teams, and supply purchases. Differences in the amounts budgeted or spent 
are evaluated to determine whether they cause disparities in the benefits provided.
C. Scheduling of Games and Practice Times
Scheduling of practice times and competition include: the time of day of
at 49.
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competitive events''^, length of practices,'*^ number of competitive events, pre-season and 
post-season competition. Both the number of contests and the number of days of 
competition should be counted to identify any differences between women’s and men’s 
teams. The number of competitive events is counted differently under Title IX than under 
NCAA rules. Under Title IX, the more competition, the greater the benefit. For example, 
two tennis matches in one day are two competitive events, not one day of competition.
All contests in the traditional and nontraditional seasons are counted, including contests 
against foreign teams, the U.S. National team, and other contests that may be exempt 
from NCAA limits.
The only way to comply is to schedule the same number of competitive events for 
women’s and men’s teams in the same sport. For example the University of Montana 
men’s basketball 2000-2001 schedule has 29 games, so the Lady Griz must possess the 
same amount of games. For dissimilar sports, the same percentage of the maximum 
allowable contests should be scheduled. A common compliance problem occurs when 
one or fewer contests are scheduled for women’s teams than men’s teams. Or when the
‘‘̂ Organized competition is considered organized of any one of the following conditions 
exists: (a) Competition is scheduled and publieized in advance; (b) Official score is kept; 
(c) individual or team standings are maintained; (d) Official timer or game officials are 
used; (e) Admission is charged; (f) Teams are regularly formed or team rosters are 
predetermined; (g) Team uniforms are utilized; (h) A team is privately or commercially 
sponsored; (I) The competition is either direetly or indirectly sponsored, promoted or 
administered by an individual, an organization or any other agency. The 1999-2000 
Division 1 Manuel. [Bylaw: 14.2.4.5.3] Indianapolis, IN.
'‘̂ Practice, which is defined as any meeting, activity, or instruction involving sports- 
related information and having an athletics purpose, held for one or more student-athletes 
at the direction of, or supervised by, any member or members of an institution’s coaching 
staff. [Bylaw: 17.02.1.1].
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schedule for a women’s team has significantly fewer events than the maximum, while 
schedules for all men’s teams are at or very near the maximum number of contests.
Working around an entire team’s academic schedule is often difficult when 
searching for practice times. The simplest approach, in order to avoid conflict is for 
women’s and men’s teams in the same sport to practice the same numbers of hours per 
week (in accordance with the NCAA’s practice limitations). A common violation of Title 
IX occurs when teams must squeeze in their practice time around other groups using the 
same facilities, and women’s teams scheduled practices are shorter or at a less convenient 
times of day. (e.g., during the dinner hour) If facility availability is a problem, schedules 
should be altered so that facilities are shared equitably. For this program component, 
“equivalence” appears to mean equally appropriate opportunities for practice and 
competition, at equally desirable times.
D. Travel and Per Diem Allowances
Compliance in this area involves a thorough review of: (1) modes of 
transportation, (2) housing furnished during travel, (3) length of stay before and after 
competitive events, (4) per diem allowances, and (5) dining arrangements.'*^ Distance, 
size of travel squad, others accompanying the team, and the amount of equipment are also 
important travel factors. The most viable solution for travel is men’s and women’s teams 
should be treated according to their respective numbers. A nondiscriminatory policy 
universities should utilize is to establish a mile rule. If the destination of the away game
^Id. at 57-60.
*̂̂ 44 Fed. Reg. at 71,416.
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is more than 200 miles, (budget pending) the teams will fly; if the destination is less than 
200 miles, a bus will be taken. A compliance problem would be limiting women’s teams 
to bus travel, while men’s teams solely fly. Furthermore, hotel stay should be approached 
the same way to avoid an infraction. If 50 percent of the male squad athletes are two 
athletes per room, the same should apply for the women squad athletes.
E. Coaching and Tutoring
The Policy Interpretation and Manual addresses coaching under two separate 
program components: (1) opportunity to receive coaching and academic tutoring, and (2) 
assignment and compensation of coaches and tutors. Compliance is assessed in coaching 
by examining the equivalence of:
(a). Availabilitv: the relative availability of full-time and part-time coaches and 
graduate assistants.
(b) Assignment: the training, experience, and other professional qualifications of 
coaches, and
(cl Compensation: the allocation of funds for coaching to the men’s and women’s 
programs.'^^
Availability of coaches is assessed by examining participant ratios, the distribution of 
different classifications of coaches, and the length of coaches’ contracts.'’’ The Policy 
Interpretation states that in general, assignment or compensation policies or practices will 
be found to violate the athletics provisions of the Regulation only where they deny male
Id. at 22-24.
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and female athletes coaching of equivalent, quality, nature, or availability. ^  Institutions 
are required to provide equivalent coaching to their male and female athletes.
A simple compliance approach is to provide the same number of coaches for 
women’s and men’s teams in that same sport and equivalent numbers for dissimilar 
sports. For example, if men’s basketball has a head coach, two assistants and a restricted 
earnings coach, then women’s basketball should have the same. For dissimilar sports, 
coaches should be available to the same extent appropriate for the sports. In the past, a 
common compliance problem was the provision of two assistant coaches for men’s 
basketball and one assistant for women’s basketball, while all other coaching assignments 
were equitable. Coaching contracts should be handled with the same approach. The 
women’s and the men’s programs should have the same lengths of contract.
The Policy Interpretation and Manual addresses academic tutoring under two 
separate program components also; (1) opportunity to receive coaching and academic 
tutoring , and (2) assignment and compensation of coaches and tutors. Compliance is 
assessed by examining the equivalence of :
(a) Availabilitv: the relative availability of academic tutoring to male and female
athletes,
(b) Assignment: the qualifications and experience of tutors, and
(c) Compensation: the allocation of funds for tutoring'*’
If an institution provides special tutoring or academic counseling services to athletes, as
44 Fed. Reg. at 71,416.
"’W at 25.
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distinguished from the general student body, investigators examine the criteria used to 
determine who receives these services, the procedures used to provide the services, and 
whether there are any differences between the services provided for male and female 
athletes. If there are “no real differences” (e.g., if the athletics program obtains tutors for 
any athlete whose grades are below a certain minimum level), no further investigation is 
undertaken.^^
The simplest way to comply is to pay all tutors the same wage regardless of 
qualifications. However, if different rates of pay are appropriate the compliance problem 
to avoid is for tutors receiving higher pay rates to be assigned to athletes or teams of one 
sex more than athletes or teams of the other sex.
F. Provision of Locker Rooms, Practice, Competitive and Medical Facilities
Athletics facility issues have consistently been at the fore front of gender equity. 
The OCR’s Investigator’s Manual identifies sub-components of each factor to consider 
during compliance visits. Compliance is assessed by examining the equivalence of the:
(a) quality and availability of the facilities provided for practice and competitive 
events,
(b) exclusivity of use of those facilities,
(c) availability of locker rooms,
(d) quality of locker rooms,
(e) maintenance of practice and competitive facilities, and
(f) preparation of facilities for practice and competitive events.^'
The Manual further suggests some other specifics to be considered include: facility age, 
continuity of locker assignments, other uses of facilities, general conditions, adequacy of
% a t2 6 .
5' 4 4  Fed. Reg. at 71,417, Manual at 88-89
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areas, proximity of locker rooms to competition space, exclusive use of locker rooms for 
varsity teams, support services available (e.g., laundry, training, and taping), and the 
condition and sufficiency of practice and competitive facilities.
There are other planning issues not included in the Manual. It is important for 
teams to have access to the competition facility for practice to maintain a home court 
advantage. Equity considerations expand to the amenities of the competition facility 
including: locker rooms for visiting teams separate from the home team, coaches, and 
official lockers separate from team areas. Where both sexes participate on the same 
teams, separate locker rooms should be comparable. For home games, men’s and 
women’s locker rooms both need to be within a similar reasonable distance to 
competition spaces.
The preparation of facilities for competitive events may also involve putting out 
benches or chairs for players, setting up scorers’ tables, public-address systems and media 
areas. Common compliance problems occur when women’s coaches and athletes sweep 
floors, line fields, or set up tables and chairs for practices or eompetitive events, while 
maintenance staff perform these duties for men’s teams.
Provision of medical and training facilities and services have five components in 
the OCR Investigator’s Manual to consider during determination of compliance.
These include:
(a) Availability of medical personnel and assistance,
(b) Health, accident, and injury insurance,
(c) Availability and quality of weight and training and facilities,
(d) Availability and quality of conditioning facilities, and
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(e) Availability and qualifications of athletic trainers^^
Facility-related sub-components identified in the Manual include general 
condition, quality, size, sufficiency, services available, schedule of access and proximity 
to locker rooms, practice and competitive facilities. Equitable physical adjacencies need 
to be achieved between trainers, training facilities and the men’s and women’s locker 
rooms, practice and competition areas. Quality of the training area includes pleasant and 
durable materials, good acoustical treatment, a sound system, controllable lighting with 
access to daylight, views and fresh air. Adequate space between equipment is necessary 
for safety as well as increasing use. Trainers should be able to view the entire training 
room from their office.
G. Publicity
Three factors are reviewed for compliance:
(a) Availability and quality of sports information personnel,
(b) Access to other publicity resources for men’s and women’s programs, and
(c) Quality and quantity of publications and other promotional devices featuring
women’s and men’s programs.
A simple compliance solution is to assign professional personnel to the same or 
similar numbers of women’s and men’s teams to the same extent. Publications should be 
handled in the same manner and include: media guides, schedule cards, posters, and press 
releases.
Efforts to publicize, promote or to market women’s and men’s programs should
52 44 Fed. Reg. at 71,417.
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be equivalent even if the result may not be equivalent. Athletic departments should avoid 
the common compliance problem pertinent in the past where the staff promotes and 
publicizes men’s programs and makes little or no effort for the women’s programs.
H. Recruitment
Determining compliance involves a review of;
(a) Opportunities for coaches and other personnel to recruit,
(b) Whether financial and other resources are equivalently adequate, and
(c) Treatment of prospective student-athletes.
Recruiting is essential in establishing and maintaining a strong program. The NCAA 
encourages each individual institution to establish and distribute written policies for 
recruiting prospects. They should be clearly thought out, printed, and distributed so that 
all coaches and administrators know what they are. The opportunity to recruit is analyzed 
in the same manner as the opportunity to receive coaching. The same considerations are 
made regarding the number of coaches assigned to each team, length of contract, 
percentage of time assigned to coaching, and employment conditions. Any circumstances 
affecting coaching ability may affect the opportunity to recruit. All coaches would agree 
that recruiting is one of the most important if not the most important component of a 
program, and must again be handled equitably.
Compliance is achieved when dollars budgeted and spent for female and male 
athletes are proportional to their respective rates of participation. That is, if women are 
40 percent of the participants and men are 60 percent, then 40 percent of the recruitment 
dollars should be allocated to the women’s program and 60 percent to the men’s program.
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No statistical tests or percentage point differences have been established that define 
noncompliance. Obviously, some justifications for disproportionate spending are 
acceptable. Team needs for any particular year may vary, for example, when a large 
number of athletes graduate in a given year. Recruitment needs for teams to be added to 
the program also may create a significant imbalance between the women’s and the men’s 
programs.
I. Conclusion
As gender equity expands, greater expectations will be put on these components. 
Achieving compliance with Title IX need not be difficult, even for programs that 
currently have serious compliance problems. Many benefits for male and female athletes 
may be shared to achieve compliance; other benefits may be provided on an alternating 
basis. The flexibility allowed under the Policy Interpretation permits a range of options 
for resolving any compliance concern. Compliance does require effort, planning, and 
occasionally imagination. Since the enactment of Title IX, gender equity changes have 
been significant, and have continued to grow and improve.
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C H A P T E R  F I V E
The Role o f the NCAA  
in Title IX
A. What is the NCAA?
The NCAA stands for the National Collegiate Athletic Association/^ All sizes 
and types of institutions, from the largest state universities to small private and church- 
affiliated colleges, make up the NCAA. The NCAA is an organization through which 
colleges and universities speak and act on athletics matters at the national level. It is a 
voluntary association of more than 12,000 institutions, conferences, organizations and 
individuals devoted to the sound administration of intercollegiate athletics. There are 
more than 600 members that do not compete on the major-college level. The 
requirements for an active membership to the NCAA are:
(1) maintaining at least four intercollegiate sports for men and for women ( one in 
each of the three traditional seasons), unless the institution conducts athletics 
programs for one sex;
(2) comply with all NCAA legislation ( as certified by the chief executive officer) 
dealing with financial aid, recruiting playing seasons, post-season competition and 
other areas of administration, and
53The 2000-01 NCAA Division 1 Manual. [Bylaw: 1.1]
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(3) agree to cooperate fully with the NCAA enforcement program and to respect 
penalties imposed by that program.
In addition to active members—four-year institutions with full competitive and legislative 
privileges—the Association provides for member conferences, affiliated members 
(coaches associations, and other related groups), provisional members, (institutions 
fulfilling a three-year requirement before eligibility for active membership) and 
corresponding members (institutions, conferences, and nonprofit organizations not 
qualifying for the other categories).
Active members determine which of the three membership divisions is most 
appropriate for their programs, based on their ability to meet criteria established by the 
divisions. Generally; the differences in classifications include sports sponsorship 
minimum criteria, football and basketball scheduling requirements, academic and 
eligibility standards, and financial aid limitations. Each division may propose changes 
in certain bylaws that are applicable only to that division, but such changes can be 
rescinded by a two-thirds vote at a Convention. Representation on the Council, 
Executive Committee and Presidents Commission, as well as on many other committees, 
is determined by each division. Each division also has its own steering committee and 
its own committee to oversee its championships. There are a variety of purposes of this 
Association:
1) To initiate, stimulate and improve intercollegiate athletics programs for 
student-athletes and to promote and develop educational leadership, physical 
fitness, athletics excellence and athletics participation as a recreational pursuit;
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2) To uphold the principle of institutional control of, and responsibility for, all 
intercollegiate sports to conformity with the constitution and bylaws of this 
Association;
3) To encourage its members to adopt eligibility rules to comply with satisfactory 
standards of scholarship, sportsmanship, and amateurism;
4) To formulate, copyright and publish rules of play governing intercollegiate 
athletics;
5) To preserve intercollegiate athletics records;
6) To supervise the conduct of, and to establish eligibility standards for, regional 
and national athletics events under the auspices of this Association;
7) To cooperate with other amateur athletics organizations in promoting and 
conducting national and international athletics events;
8) To legislate, through bylaws or by resolutions of a Convention, upon any 
subject of general concern to the members related to the administration of 
intercollegiate athletics; and
9) To study in general all phases of competitive intercollegiate athletics and 
establish standards whereby the colleges and universities of the United States can 
maintain their athletics programs on a high level/"^
The overall purpose of the NCAA is “to maintain intercollegiate athletics as an integral 
part of the educational program and the athlete as an integral part of the student body and, 
by so doing, retain a clear line of demarcation between intercollegiate athletics and
^Manual, [Bylaw: 1.2]
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professional sports.”^̂  Legislation governing the conduct of intercollegiate athletics 
programs of member institutions applies to simple athletic issues such as eligibility, and 
complex issues such as the twenty hour practice rule. Member institutions are obligated 
to apply and enforce legislation, and the enforcement procedures of the Association are 
applied to institutions failing to fulfill this obligation.
B. Background
The NCAA was bom on March 31, 1906. Formally known as the Intercollegiate 
Athletic Association of the United States,^^ the organization began small and weak with 
unlimited potential. The NCAA’s father was football, while its mother was higher 
education. From 1906-1939 the Association grew in membership, and in services it 
provided to its members, (and began to resemble the NCAA of today) Although, the 
Association did not limit itself to just one sport, football was the original seed.
At the first convention of the lAAUS, held December 29, 1906, much of the 
business dealt with the constitution and bylaws which spelled out the Association’s 
purpose. The NCAA News proclaimed “Its object shall be regulation and supervision of 
college athletics throughout the United States, in order that the activities.. .  may be 
maintained on an ethical plane in keeping with the dignity an high purpose of 
education.” ’̂ For the next several years the Association concerned itself with the 
problems football, basketball, track and field, and baseball. In addition, the Association
^^Manual [Bylaw: 1.3.1]
^^The NCAA News, News and Features, http://www.ncaa.org (Nov. 8, 1999) 
’̂http://www.ncaa.org
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continued to struggle with issues of amateurism and eligibility.
The Association broadened its reach throughout the years to include many more 
championships, but the NCAA still did not include women. With the passage of Title IX 
in 1972, changes began to surface. Women’s sports became a part of the Association 
with the addition of women’s championships to the NCAA in 1981 and 1982. Women 
were finally at the forefront of a decade of change. In 1973, on the advice of legal 
counsel, the NCAA rescinded its ruling prohibiting female student-athletes from 
competing for NCAA championships. That same year, Dacia Schileru, a diver from 
Wayne State University Michigan became the first female to compete in an NCAA 
championship when she entered the College Division Swimming and Diving 
Championships.^®
C. Title IX’s impact on the NCAA
Today the NCAA supports Title IX, but the Association actively sought in the 
1970s and 1980s, a relative conservative application of how the law should apply to 
college athletics. In 1974, the NCAA asked Sen. John Tower, (Rep-Texas), to propose an 
amendment that would have excluded intercollegiate athletics from the legislation. The 
amendment failed. The next year the Association’s president, John Fuzak of Michigan 
State University, wrote to President Ford stating, “The Department of Health, Education, 
and Welfare (HEW) feels the concepts of Title IX as expressed could seriously damage, 
if not destroy, the major men’s intercollegiate athletic programs.’’ The NCAA continued
^®Hayes, Kathy. “Women’s Sports Enter NCAA Arena.’’ http://www.ncaa.org (Dec. 
6,1999)
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to lobby Washington throughout the 1970s and 1980s, seeking to limit jurisdiction of 
Title IX. The NCAA sued HEW in 1976, arguing that HEW was exceeding its sphere of 
influence by venturing in intercollegiate athletics. The court dismissed the case in 1978, 
deciding that the NCAA did not have sufficient legal standing to sue on its members 
behalf on this issue. Referring back to the case of Grove Citv College v. Bell, the NCAA 
publically supported the efforts of Grove City College. In 1978, the Supreme Court ruled 
that Title IX applied to Grove City, but only to those departments that actually received 
the funds. The narrow interpretation effectively denied the application of Title IX to non- 
federally funded programs such as college athletic departments. In 1988, despite negative 
efforts from the NCAA, Congress enacted the Civil Rights Restoration Act, requiring that 
all educational institutions that receive either direct or indirect federal funds be subject to 
Title IX. The Civil Rights Restoration Act restored the power of Title IX and caused the 
Association, as well as its member institutions, once again to rethink Title IX and its 
impact.
Despite repeated efforts from the NCAA to limit Title IX, our country finally 
realized is was here to stay, (women must be treated fairly) However, most schools today 
(2000) are not in compliance with Title IX. The reason they are getting away with it is 
because of lack of enforcement. If the NCAA declared tomorrow that no school would be 
eligible to participate in championships or competitions if it was not in compliance with 
Title IX, there would be a drastic increase in opportunities for women. Although our 
country is making strides in the right direction, universities need to develop master plans, 
or come up with alternatives to strive for.
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D. Future of Title IX
Although significant progress has been made toward achieving the goal of gender 
equity in intercollegiate athletics, much remains to be done. In March 1992, the NCAA, 
published the results of the first national survey regarding the status of women in 
intercollegiate athletics.^^ The results of that survey conclusively demonstrate that the 
problems documented in 1979 still characterize intercollegiate athletics today, (see 
Appendix C) According to the NCAA, although over one-half of all college 
undergraduate students are now women, they only constitute roughly one-third of all 
intercollegiate athletes. At Division I schools, females constitute only 30.9 percent of all 
athletes.^ Female students constitute 32.1 percent of all athletes at Division II 
institutions®' and 34.9% of all athletes at Division III institutions.®^
The distribution of the tens of millions of athletic-scholarship dollars allocated by 
NCAA member institutions every year follows a similar pattern. According to the NCAA 
study, the average Division I institution allocates 30.5 percent of its athletic scholarship 
dollars to its female students®  ̂while the average Division II institution allocates 31.8
®®NCAA Gender-Equity Study, Summary of Results (March 1992) [hereinafter NCAA 
Gender-Equity Study] (on file with The Review o f Litigation). The survey was conducted 
in 1991 and incorporates the responses of 646 of the NCAA’s 847 member institutions Id. 
at 1.
® ® M a t 4 .
®'Wat21.
®"M at 26.
®^Wat4.
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percent of its scholarship aid to females.^ The dollar differences underlying these 
percentage differences are substantial. For example, according to the survey, the average 
Division I institution spends $1,221,930 on athletic scholarships in a single academic 
year.®̂  Holding that number constant but assuming that women receive a 50 percent 
share, female students would receive $238,165 more in scholarship assistance than they 
currently receive from the average Division I institution in a single year.
Female athletes also receive a substantially smaller share of operating support 
than their male classmates. At Division I institutions, female athletes receive, on average, 
only 22.6 percent of total operating expenses.^ At Division II institutions, females 
receive 33.3 percent.^^ In other words, institutions continue to spend a reduced share of 
their recruiting budget on female athletes. Division I institutions spend on average of 
17.2 percent of their recruiting budget on women,®* and Division II institutions spend 
24.5 percent.®  ̂ This is in spite of the fact that of the athletic participants in these 
divisions, only 30.9 percent and 32.1percent, respectively, are female.
E. Conclusion
®^NCAA Gender-Equity Study, supra note 129, at 20. Division III institutions do not 
grant scholarships.
®®M at 4.
®®Wat5.
®7rf at 26.
®*NCAA Gender-Equity Study, supra note 129, at 5.
® Vat21 .
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Only, now, more than twenty years after its enactment, is Title IX beginning to 
live up to its promise in the area of intercollegiate athletics. The courts have consistently 
rejected all attempts to declaw Title IX since the passage of the Civil Rights Restoration 
Act in 1987. A prime example is Roberts v. Colorado State Bd. Of Aerie, a class action 
suit brought under Title IX. This suit challenges gender equity in an intercollegiate 
athletic program, and the Tenth Circuit suggested that the appropriate remedy would be 
an injunction shutting down the men’s intercollegiate program altogether; until the 
defendant university brought its overall athletic program into compliance with Title IX.™ 
Ten years ago, the idea that a federal court would enjoin a Division I university’s 
participation in men’s intercollegiate athletics in order to achieve gender equity would 
have been unthinkable. Today, however. Title IX has finally moved forward, and that 
climb is becoming less steep.
"̂Roberts v. Colorado State Bd. Of Aerie.. 998 F 2d 824, 833 (10* Cir.), cert denied, 114 
s  e t. 580(1993).
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C H A P T E R  S I X
Suggestions for Alternative 
Approaches to Title IX Policy
A. Introduction
Litigation involving Title IX gender discrimination in intercollegiate athletics is 
expanding rapidly. Institutions contemplating reductions in athletic programs, or 
responding to requests for expansion of resources for women’s sports should be aware of 
the issue of Title IX compliance. More than twenty years after the passage of legislation 
designed to prohibit discrimination in higher education, the issue of gender equity in 
college athletics now conunands the attention of athletic directors and university 
administrators across the country. Motivated by a desire to do the right thing, as well as 
to avoid litigation, collegiate athletic departments and conferences are seriously 
examining the issue of gender equity and seeking realistic solutions.
Title IX lawsuits can have serious consequences for the institutions involved, 
including:
(1) Monetary damages: Through damage awards and settlements, plaintiffs have 
received monetary damages as compensation for Title IX violations. In one case, 
a settlement agreement provided for damages in the amount of $60,000.
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(2) Attorneys’ Fees: Prevailing Title IX plaintiffs may be awarded their attorney’s 
fees. Awards of attorneys’ fees reportedly have ranged as high as $100,000 to 
$700,000.
(3) Court-Mandated Funding o f Programs: Court orders requiring the retention or 
creation of varsity teams necessarily entail financial obligations related to 
supporting the teams. For institutions with already strained budgets, creating and 
funding such teams may require significant changes in men’s athletics programs.
(4) Additional or Broader Litigation: Litigation of one Title IX claim may 
engender additional claims. The discovery and trial process may lead to 
expansion of the original suit, entirely separate actions, or an OCR investigation. 
An OCR investigation, even if originally based on a narrow claim, generally 
encompasses all aspects of an institution’s intercollegiate athletics program.
The challenge at institutions nationwide is to examine all phases of their
departments of athletics and recreation, with regard to gender equity. The goal is to 
develop a model which overall benefits the resources, opportunities and participation 
available to men and women student-athletes. Each university must come up with a 
mission statement, and a set of goals.
Universities goals and objectives are founded on the concept of developing long 
range strategic plans.’  ̂ A goal is the overall conclusion you wish to accomplish, and it is
’'“Title IX In Intercollegiate Athletics.’’ United Educators Risk Retention Group, Inc., 
(Sept. 15, 1993).
’^The University of California Title IX Expansion Plan (Released May 12, 1994)
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generally subjective and qualitative in nature. For example, a goal might be: ‘To ensure
compliance with university, NCAA, and conference rules and regulations.” This is a very
general statement and gives no indication as to how this process will be accomplished. It
is unclear how the goal is accomplished, so it is necessary to come up with objectives.
An objective is how, what, when, and in some cases, by whom the goal will be
accomplished. The more quantifiably based information that is found in the objective,
the more easy it will be to accomplish the goal. It gives the goal the substance it needs to
be accomplished. The previous example could be developed further by adding
objectives, such as the following:
Ex) The Director of Athletics will initiate a meeting composed of a delegated 
Title IX board within the athletics department:
1. Compliance Coordinator
2. Associate Athletic Director
3. Sports Information Director
4. A designated coach from each team
5. A student representative
Next, invite a representative from the NCAA Legislative Services Department to meet 
with all conference administrators, coaches, and support personnel (selected committee) 
to renew pertinent NCAA Legislation related to the NCAA Division I level. The goals 
and objectives set forth must be feasible and achievable from the outset, since there is no 
sense in writing goals and objectives that cannot be met in a reasonable manner. A 
compliance plan should be developed in four steps: (l)establish a committee; (2) 
determine the needs of the department; (3) determine the resources of the department; and
(4) develop an action plan for compliance.
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B. Establish a Committee
The first step in developing a Title IX action plan is to establish a committee to 
review every aspect of the athletics department operations that are subject to Title IX 
scrutiny. The committee should be comprised of: (1) Athletic Director; (2) Associate 
Athletic Director; (3) Compliance Director; (4) Sports Information Director; (5) A coach 
from each team; and (6) student representative.
C. Determine the Needs
The committee should educate the staff about the self-study process and consider 
gender equity education and sensitivity training for the entire staff. As mentioned above, 
this is particulary important if the committee has been established following a Title IX 
complaint, or certification with conditions. Title IX is concrete and refers to a section of 
Federal law: the Education Amendments of 1972, whereas the concept of gender equity is 
more abstract. Based on a philosophical or moral approach to distribution of resources, 
the focus of equity is fairness. Simply put, gender equity means treating athletes of both 
genders fairly. But there is a wide range of opinion about what is “fair.” Many questions 
arise such as, is it fair to limit or cut established men’s programs in order to make 
programs available for women? In the absence of new resources, is it fair to continue to 
discriminate against women by not cutting men’s programs? Does fairness mean that 
athletes of different genders in the same sport must be treated exactly the same? Do the 
special circumstances of football exempt it from gender equity considerations? Gender 
equity issues such as these have come to the forefront at a time when most universities 
and their athletic departments are coping with serious budget problems, making even
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more difficult and divisive the redistribution of resources.
Furthermore, it is essential that all head coaches understand the process and the
purpose of the committee. The committee should also obtain any available resources
from the NCAA and conference offices, such as survey data, guidelines, and any other
helpful materials. Once the committee is established, the first step is to define
“equitable” The definition developed by the NCAA Gender Equity Task Force is;
“At an institutional level, gender equity in intercollegiate athletics describes an 
environment in which fair and equitable distribution of overall athletics 
opportunities, benefits and resources is available to women and men and in which 
student-athletes, coaches, and athletics administrators are not subject to gender- 
based discrimination.”^̂
The second job for the committee in determining the needs of the department is to 
review the department’s master plan. The master plan should consist of all financial aid 
data, and current squad lists. The committee should also investigate the possibility of 
using an outside consultant, or gather information from other universities within the same 
region that have gone through a Title IX investigation. Having information from another 
university is extremely helpful in understanding how the OCR may examine an athletics 
department when a complaint is filed. Additionally, the committee should help in 
determining areas of emphasis for its examination of the department.
At a minimum, the committee should review the OCR Investigator’s Manuel and 
the 1979 Title IX Policy Interpretation issued by formerly the Department of Health, 
Education, and Welfare. The OCR’s Investigator’s Manual is also essential, and 
universities should use this resource, in conjunction with materials from other
’^Gender Equity Task Force. The National Collegiate Athletic Association: 1993
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universities. This will give the committee a fairly complete picture of the scope that their 
examination should have in order to be effective. The committee should also obtain a 
copy of the NCAA Guide to Gender Equity and the NCAA Gender Equity Task Force 
Report.
D. Determine the Resources
In determining the resources of the department, the first factor to be considered is 
where the university is in its budget cycle, and what resources will or could be available 
to address short-term needs in the current fiscal year. The committee should also be in 
contact with the appropriate personnel at the university who has the information about 
potential assistance from the state or the primary funding body for the institution. Such 
assistance could include direct financial assistance to the department for needed facility 
upgrades, tuition waivers for the “under-represented gender”, and/or possible taxes on 
specific items such as cigarettes or supplement university building budgets. Other 
resources to consider are: student fees dedicated to women’s or non-revenue sports: new 
sources; conference income; private fund-raising campaign; and corporate partners and 
sponsorships.
E. Alternative Routes
After the committee has determined the needs and resources of the department, it 
should begin to draft an action plan or alternatives to ensure compliance with Title IX. 
(see Appendix E) It is important that the action plan go beyond the “letter of the law,” 
which will create and maintain an environment that has dignity and respect for everyone. 
Short-term needs should be addressed as quickly as possible. Relatively quick action on
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the part of the department to address short-term needs is important in showing the 
commitment of the university and the athletics department to Title IX compliance. Any 
short-term needs that cannot be resolved fairly quickly, should be prioritized. In addition, 
available resources should be committed to their resolution.
In developing the alternatives, the committee should be careful to set a reasonable 
amount of time for phasing in new participation opportunities, whether it be to add 
women to squad rosters, limit squad sizes, add an existing women’s team, or drop a 
men’s sport. It is also extremely important to examine whether the current opportunities 
in the department are quality opportunities and to consider roster management as an 
alternative. Finally, it might be worthwhile to develop a general definition of what 
constitutes a quality athletics opportunity. Coaching attention, the number of 
competitions, the practice-to-competition ratio, contributions to the program, and cost per 
athletic opportunity are some of the factors that should be included in such a definition. 
Here are a list of four alternative approaches to Title IX policy:
1. Adding a Women’s Sport
Adding a women’s sport is the preferred, alternative although there are many 
requirements that are mandatory. New sports will require competition and practice 
facilities, as well as locker rooms. Other support services (athletic training, tutoring and 
advising, promotions, and media relations) would also need to be expanded to serve the 
additional student-athletes adequately. Criteria to use in evaluating whether to add sports, 
and which sports to add include: (1) availability of funding (operational and financial 
aid); (2) number of sports to be added; (3) cost effectiveness (cost per athlete); (4) team
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size; (5) conference standing; (6) NCAA standing; (7) availability of facilities; (8) need 
for expansion of other support services; (9) existence of a club program to draw from; 
(10) availability of recruits within the state, and nationally; (11) desired level of 
competition for the team (local, regional, national); (12) availability of intercollegiate 
competition; and (13) coaching requirements (number, availability). Universities need to 
look at the impact of Title IX, since this is an extremely sensitive area.
Athletic departments must not look to add a men’s varsity sport regardless of 
what other deletions or additions they are making to men’s programs, or additions they 
are making to women’s programs without a very careful review of Title IX compliance. 
Departments should also pay careful attention to club sports and explore upgrading them 
to varsity status, and listen to requests for them to be given varsity status. Budget 
problems will probably not be a legitimate nondiscriminatory reason for rejecting them. 
An OCR investigation or Title IX suit will focus on overall program funding and the cost 
of the additional “rejected” sport may look small in comparison to the entire budget.
2. Limiting Squad Sizes
Establishing realistic limits on men’s squad sizes is a way to help bring 
participation ratios closer to proportionality without hurting the competitive level of 
existing programs or requiring additional funds. A smaller number of men should mean 
increased availability of support services for other student-athletes. However, there is a 
strong opinion in departments and on various committees that limiting men’s squad sizes 
would have a negative effect on fund raising, especially in those sports which, over the 
years, have built a large alumni donor base. Given the history of reliance on fund raising
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for sports’ operating budgets within athletic departments, some coaches hold that the 
imposition of squad size limits would be damaging to the continued vitality of their 
programs. Is college football really so fragile a game that it cannot surrender a few 
scholarships to help fund a women’s teams? According to Michigan State football coach 
George Perles, “You can’t bite the hand that feeds you.. .  If you cut and cut and cut, your 
product won’t be worthwhile to sell to advertisers.’’’’̂ Football can best afford to make 
sacrifices. If football coaches were to stick the same name on the depth chart for the 
third-string right side linebacker as for the third-string left linebacker, athletic 
departments could fund women’s sports that get lost in the shuffle. If the average 
Division-I football scholarship is worth $10,000 a year, five scholarships could pay for a 
women’s soccer program. The NFL somehow survives with rosters that average 47 
players. The first reduction in football scholarships came in 1973 when a 105-scholarship 
cap was introduced. Universities thought this would probably bring more parity and thus 
more prosperity to the major college game. Eliminating just 5 to 10 players on each 
football team would be enough to fund an additional women’s sport at each university 
struggling to comply with Title IX. (see Appendix E) Although this alternative seems to 
be the most incriminating, it is also the most realistic.
3. Adding To Existing Women’s Teams
The third option is increasing the number of participant’s on current women’s 
teams. There is a sharp difference among different committees as to the viability of this 
option. On one side there is the view that a number of women’s teams could easily carry
’’‘Wolff, Alexander. “Trickle-Down Economics.’’ Point After. May 1995
64
larger rosters, and that the coaches should be required to do so. Coaches of some of the 
women’s teams would be willing to carry larger squads if they had full complements of 
coaches and sufficient practice space and funding; which have been limiting factors in the 
past. Some believe that membership on a varsity team, regardless of whether or not the 
person ultimately competes, has value. This school of thought also allows that having 
more spots open on a given team may help generate interest in participation by women 
students. Finally, some believe that if men’s teams are being forced to cut participants, 
then some women’s teams should be forced to add.
On the other side is the concern that numbers should not be increased unless there 
are meaningful opportunities to participate. While there are developmental aspects to all 
sports, and the educational value derived from participation would theoretically be the 
same regardless of skill level, the ultimate goal of an intercollegiate program is to field 
elite teams capable of winning conference and national championships. Some coaches 
are concerned about diluting their effectiveness with the team if they carry players who 
are not talented enough to compete at the Division I level. Junior varsity teams once 
utilized, are not a realistic option for most women’s sports, since very few schools 
sponsor JV squads, resulting in a lack of competition for these groups. NCAA coaching 
limitations, as well as budget and facility issues, are other concerns with this approach to 
equalizing participation opportunities.
Desired or workable participation levels might also be sport specific. Some sports 
(usually individual sports as opposed to team sports) lend themselves to larger squad 
sizes because of the nature of the practices and competitions. Financial aid availability.
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cultural differences between men and women in what constitutes meaningful 
participation, and preferences of coaches are other factors which affect the viability of 
adding more participants to existing teams.
4- Dropping Men’s Sports
Universities, in general, disagree about including this as any kind of alternative. 
Some believe that its inclusion might be seen as an endorsement of that option; others 
hold that we should not pretend that this painful alternative does not exist. Dropping 
sports would most likely have a negative public relations impact, as well as a possible 
negative impact on fund raising. Although dropping mens sports in general constitutes a 
negative attitude, unfortunately it is often necessary in order to bring the overall interests 
proportionate to one another.
Under Title IX an institution may take affirmative action to overcome the effects 
of conditions which result in limited participation in an athletic program by one sex.’  ̂ In 
Cohen v.Brown. the First Circuit interpreted this to allow an institution to attempt to 
achieve gender parity between its athletic program and its student body by “subtraction 
and downgrading that is, by reducing opportunities for the over represented gender while 
keeping opportunities stable for the under represented gender (or reducing them to a 
much lesser extent.)”’  ̂Whether such action constitutes lawful “affirmative action” or an 
impermissible gender based classification, sometimes called “reverse discrimination,” has 
recently been addressed by the Seventh Circuit in the case at the University of Illinois.
""34 CFR 06.3 (b) 
at 898, n.l5
6 6
Men at the University of Illinois brought suit on the grounds that elimination of 
the men’s swimming team, but not the women’s swimming team constituted gender 
discrimination. Evidence showed that when the team was cut, undergraduate enrollment 
was 56 percent men and 44 percent women. At the same time, men had 77 percent of the 
varsity positions while women had 23 percent.”  The Seventh Circuit affirmed the 
district’s courts summary judgement in favor of the University. The court held the 
University’s decision to drop the men’s team was consistent with the Title IX regulations 
and Policy Interpretation requirement that men and women participate in intercollegiate 
athletics “substantially proportionate’’ to the number of students of each sex enrolled at 
the institution. Moreover, the “substantial proportionality” requirement violated neither 
Title IX nor the Equal Protection Clause.
While the University’s decision to reduce its athletic offerings was motivated by 
budget considerations, other considerations, such as the need to comply with Title IX 
influenced the selection of particular programs to be terminated. The factors relied on 
were: (1) whether or not the Big Ten Conference and NCAA sponsored a championship 
in the sport; (2) the tradition of suecess of the sport at the University; (3) the level of 
interest and participation in the sport at the high school level; (4) the adequacy of the 
University’s facilities for the sport; (5) the level of spectator interest in the sport; (6) 
gender and ethnic issues; and (7) the cost of the sport. Men’s swimming was selected for 
termination because, among other things, the program was historically weak, swimming 
is not a widely offered athletic activity in high schools, and it does not have a large
77Kellev V. Board of Trustees. No. 93-3205 (7*̂  Circuit, Sept. 1, 1994)
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spectacular following. According to the University of Illinois, they did not eliminate the 
women’s program because the school’s legal counsel advised that such action would put 
the University at risk of violating Title IX. The reason being for cutting the men’s team 
and not the women’s team was because as the case-law makes clear, if the percentage of 
student-athletes of a particular sex is substantially proportionate to the percentage of 
students of that sex in the general student population, the athletic interests of that sex are 
presumed to be accommodated.’* The University’s decision to retain the women’s 
swimming program, even though budget constraints required that the men’s program be 
terminated was a reasonable response to the requirements of the applicable regulation and 
policy interpretation..
F. Conclusion
Title IX presents a challenge to athletics departments nationwide. Successfully 
meeting this challenge requires the commitment of leaders within the university 
community as well as the athletics department. Taking action before a compliant is filed 
against the department greatly increases the ability of the department to resolve 
challenges presented by Title IX without affecting current programs. Waiting for a 
complaint or lawsuit to be filed often results in cutting sports and reducing opportunities 
for student-athletes. The Title IX situation can often be resolved with careful and 
appropriate planning. I have went over four policy alternatives athletic departments 
should consider in order to comply with Title IX. One might be more viable than 
another, but the bottom line is compliance.
’*Cohen. 991 P. 2d at 98
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C H A P T E R  S E V E N
Conclusion
There can be no doubt that our Nation bas bad a long and unfortunate bistory of 
sex discrimination. Traditionally, such discrimination was rationalized by an attitude of 
“romantic paternalism” which, in practical effect, put women, not a pedestal, but in a 
cage. Indeed, this paternalistic attitude became so firmly rooted in our national 
consciousness that, 100 years ago, a distinguished Member of this Court was able to 
proclaim:’®
“Man is, or should be, woman’s protector and defender. The natural and proper 
timidity and delicacy which belongs to the female sex evidently unfits it for many 
of the occupations of civil life. The constitution of the family organization, which 
is founded in the divine ordinance, as well as in the nature of things, indicates the 
domestic sphere as that which properly belongs to the domain and functions of 
womanhood. The harmony, not to say identity, of interests and views which 
belong, or should belong, to the family institution is repugnant to the idea of a 
woman adopting a distinct and independent career from that of her husband.. . ”
It is true, of course, that the position of women in America has improved
markedly in recent decades. Nevertheless, it can hardly be doubted that, in part because
of the high visibility of the sex characteristic, women still face pervasive, although at
times more subtle, discrimination in our educational institutions, in a job market and
79411 U.S. 677 (1973).
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perhaps most conspicuously, in the political arena.*®
One of the areas of greatest legal vulnerability for institutions of higher education 
is the rapidly evolving requirement for gender equity in college athletics, driven by recent 
court cases interpreting Title IX of the Education Amendments of 1972. Gender equity in 
intercollegiate athletics is a difficult and complicated topic. Still, there are lessons to be 
learned, among them is the interplay of law and policy issues in higher education, and the 
opportunities offered by changes in the law to re-examine old assumptions and practices.
Title IX presents a challenge to athletics departments nationwide. Successfully 
meeting this challenge requires the commitment of leaders within the university 
community as well as the athletics department. Waiting for a complaint or lawsuit to be 
filed often results in cutting sports and reducing opportunities for student-athletes who are 
caught in the middle of a situation that can often be resolved with careful and appropriate 
planning.
There are three different areas universities need to look at. For instance, in terms 
of participation, make sure schools are keeping their eyes open to see what possible 
women’s teams they might add. (where women have interest and ability to participate at 
the varsity level) If a school decides it needs to cut back for any reason, it better not 
touch an active women’s team unless the athletic program has reached proportionality. In 
regards to financial aid, it is very simple to crunch the numbers and make sure the 
financial aid offered is proportionate to athletic participation rates. Overall, universities
at 684-86 (footnotes omitted) (quoting Bradwell v. Illinois. 83 U.S. (16 Wall.) 130, 
141 (1873) (Bradley J., concurring).
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are not in compliance in these particular areas.
Three weeks after they were announcing that they were dropping their men’s and 
women’s swimming team, the University of Washington officials decided that the 
programs could stick around after all. According to Barbara Hedges, the university’s 
athletics director, the outcry from the alumni and members of the swimming community 
in the Pacific-Northwest had persuaded her to change her mind. Had Washington 
followed through with its plans, it would have been the first Division I university in at 
least a decade to drop a women’s sport.
With respect to overall program benefits, institutions should make sure the rules 
applied to women do not differ from those applied to men. If a school decides to give 
better treatment to the members of some men’s teams (football) then it needs to make 
sure it gives similarly better treatment to the same percentage of members of the women’s 
team. It is fairly easy to treat men and women he same, if is what the school really wants 
to do. The question ought not to be “what’s the bare minimum we can do to have good 
defense if we get challenged,” but rather how do we make sure women get as many 
benefits in intercollegiate athletics as men do.
A p p en d ix  A
CIVIL n r r T S  r e s t o r a t i o n  a c t o f 1987
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102 ST AT. 28 PUBLIC LAW 100-259—MAR. 22, 1988
P u blic  Law 100-259  
100th Congress
A n A ct
.Mar. 22. 19&S 
(S. 357)
To re s to re  th e  b road  scope of coverage and  to c la rify  th e  application  o f t itle  IX o f th e  
E d u c a tio n  A m endm en ts  of 1972, section  504 o f th e  R ehabilitation  Act of 1073. th e  
.Age D iscrim in a tio n  A ct o f 1075, and  title  VI o f  the CivU R ights Act of 1964.
Be it enacted by the Senate and  House o f  Representatives o f  the  
Civil R ig h u  U nited  S ta tes o f  Am erica in Congress assembled,
R esto ra tio n  A ct
SHORT TITLE
20 u s e  1681
note.
20 u s e  1687 
note.
S e c t i o n  1. This Act may be cited a s  the "Civil Rights Restoration 
Act of 1987".
FIN D IN G S OF CONGRESS
S e c . 2. The Congress finds th a t—
(1) certain  aspects of recent decisions and opinions of the 
Suprem e Court have unduly narrowed or cast doubt upon the 
broad application of title IX of the Education Amendments of 
1972, section 504 of the Rehabilitation Act of 1973, the Age 
Discrimination Act of 1975, and title VI of the Civil Rights Act 
of 1964; and
(2) legislative action is necessary to restore the prior consist­
ent and long-standing executive branch interpretation and 
broad, institution-wide application of those laws as previously 
administered.
EDUCATION AM ENDM ENTS AM ENDM ENT
S e c .  3. (a) Title IX of the Education Amendments of 1972 is 
amended by adding a t the end the following new sections:
“ i n t e r p r e t a t i o n  o f  ‘p r o g r a m  o r  A C nV IT Y ’
20 u se  1687. . j  - . '“ S e c .  908. For the  purposes of this title, the term  ‘program or 
activity’ and ‘program’ mean all of the operations of—
"(IXA) a departm ent, agency, special purpose district, or other 
instrum entality  of a S tate or of a local government; or 
‘‘(B) the entity of such State or local government that distrib­
utes such assistance and each such departm ent or agency (and 
each other State or local goveriirrient entity) to which the 
assistance is extended, in the case of assistance to a State or 
local government;
"(2XA) a college, university, or other postsecondary institu­
tion, or a public system of higher education; or 
"(B) a local educational agency (as defined in section 198(aX10) 
of the Elem entary and Secondary Education Act of 1965), 
system of vocational education, or other school system;
"(3XA) an entire corporation, partnership, or other private 
organization, or an entire sole proprietorship—
I I .
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"(il if assistance is extended to such corporation, partner­
ship, private organization, or sole proprietorship as a whole; 
or
"(ii) which is principally engaged in the business of 
providing education, health care, housing, social services, or 
parks and recreation; or 
“(Bl the entire plant or other comparable, geographically 
separate facility to which Federal financial assistance is 
extended, in the case of any other corporation, partnership, 
private organization, or sole proprietorship; or 
"(4) any other entity which is established by two or more of 
the entities described in paragraph (1), (2), or (3); 
any part of which is extended Federal financial assistance, except 
tha t such term does not include any operation of an entity which is 
controlled by a religious organization if the application of section 
901 to such operation would not be consistent with the religious 
tenets of such organization.".
(b) Notwithstanding any provision of this Act or any amendment 
adopted thereto;
" n e l t t r a u t y  w i t h  r e s p e c t  t o  a b o r t i o n
“ S ec . 909. Nothing in this title shall be construed to require or 20USC 1688. 
prohibit any person, or public or private entity, to provide or pay for 
any benefit or service, including the use of facilities, related to an 
abortion. Nothing in this section shall be construed to permit a 
penalty to be imposed on any person or individual because such 
person or individual is seeking or has received any benefit or service 
related to a legal abortion.”.
r e h a b i u t a t i o n  a c t  a m e n d m e n t
S e c .  4. Section 504 of the Rehabilitation Act of 1973 is amended— 29 USC 794.
(1) by inserting "(a)’’ after " S e c .  504.”; and
(2) by adding at the end the following new subsections;
“(b) For the purposes of this section, the term ‘program or activity" 
means all of the operations of—
“(IXA) a department, agency, special purpose district, or other 
instrumentality of a Stale or of a local government; or 
“(B) the entity of such State or local government that distrib­
utes such assistance and each such department or agency (and 
each other State or local government entity) to which the 
... assistance is.extended, in the.case. of. assistance to a S tate or 
local government;
“(2XA) a college, university, or other postsecondary institu­
tion, or a public system of higher education; or 
“(B) a local educational agency (as defined in section 198(aX10) 
of the Elementary and Secondary Education Act of 19C5), 
system of vocational education, or other school system;
“(3)(A) an entire corporation, partnership, or other private 
organization, or an entire sole proprietorship—
“(i) if assistance is extended to such corporation, partner­
ship, private organization, or sole proprietorship as a whole; 
or
“(ii) which is principally engaged in the business of 
providing education, health care, housing, social services, or 
parks and recreation; or
I I .  10
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December 11, 1979
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DEPARTMENT OF 
EDUCATION
Office for Civil Rights  
Off ice  of the  Secretary
In terco lleg iate  A thletics: Sex Discrimination
HEW/Secretary/Civi! Rights Office issues policy 
intcipretation of Title IX Education Amendments of 
1972; effective 12-11-79
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DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 
Office fo r Civil Rights 
Office o f th e  Secre tary  
45 CFR P art 86
Title IX o f the  Education A m endm ents 
of 1972; a Policy In terpretation ; Title IX 
and  In terco lleg iate  A thletics
a g e n c y ;  O ffice for Civil Rights, Office of 
the S ecre tary , HEW  
a c t i o n :  Policy in te rp reta tion .
s u m m a r y :  The follow ing Policy 
In te rp re ta tio n  rep resen ts  the 
D ep artm en t of H ealth , E duca tion , and  
W elfa re 's  in te rp re ta tio n  o f the 
In terco lleg ia te  a th le tic  p ro v isions of 
T itle IX of the E ducation  A m endm ents 
of 1972 a n d  its im plem enting regulation. 
T itle IX p roh ib its  ed u ca tio n a l program s 
and  in stitu tio n s funded or o therw ise  
su p p o rted  by  the D ep artm en t from 
d iscrim inating  on the b a s is  o f sex. The 
D ep artm en t published  a p ro p o sed  Policy 
In te rp re ta tio n  for public  com m ent on 
D ecem ber 11,1978. O v er 700 com m ents 
reflecting  a b ro ad  range  of opinion w ere 
rece ived . In addition, H EW  sta ff v isited  
eight un ivers ities  during June an d  July, 
1979, to  see  how  the p ro p o sed  policy 
and  o th e r  suggested a lte rn a tiv e s  w ould 
app ly  in ac tual p ractice  a t ind iv idual 
cam p u ses. T he final Policy 
In te rp re ta tio n  reflects the m any  
com m ents HEW  rece iv ed  a n d  the resu lts  
o f the ind iv idual cam pus v isits . 
EFFECTIVE DATE: D ecem ber 11,1979 
FOR FURTHER INFORMATION CONTACT. 
C olleen  O ’Connor, 330 Independence  
A venue, W ash ing ton , D C. (202) 245- 
6671
SUPPLEM ENTARY INFORMATION:
I. Legal Background
A. The Statute
Sec tio n  901(a) of T itle IX of the 
E d u ca tio n  A m endm ents of 1972 
prov ides:
No p e rs o n  in the U n ited  S ta te s  shall, on the 
b a s is  o f sex . be  ex c lu d ed  from  p a rtic ip a tio n . 
In, b e  d e n ie d  the b en efits  of. o r be  sub jec ted  
to d isc r im in a tio n  under an y  ed u ca tio n  
p ro g ram  o r ac tiv ity  receiv ing  F ed era l 
f in a n c ia l a ss is tan ce .
Sec tio n  844 of the E ducation  
A m endm ents of 1974 fu rth er provides;
T h e  S e c re ta ry  of (of H EW ) shall p re p a re  
an d  p u b lish  * * * p ro p o sed  regu la tions  
Im p lem en ting  the p ro v is io n s  o f T itle  IX o f the 
E d u c a tio n  A m endm en ts o f 1072 re la ting  to 
the  p ro h ib itio n  o f sex  d isc r im in a tio n  in 
fe d e ra lly  a ss is ted  e d u ca tio n  p rog ram s w hich 
shall Include w ith  re sp ec t to in te rco lleg ia te  
a th le tic  ac tiv itie s  re a so n a b le  p rov isions 
co n sid e rin g  the na tu re  of p a rtic u la r  sports .
Congress passed  Section 844 after the 
Conference Committee d e le ted  a 'Senate  
floor am endm ent that w ould have 
exem pted revenue-producing athletics 
from the jurisdiction of T itle IX.
B. The Regulation
The regulation im plem enting Title IX 
is set forth, in pertinent part, in the 
Policy In terpreta tion  below . It w as 
signed by President Ford on M ay 27,
1975, and subm itted to the  Congress for 
review  pursuan t to Section 431(d)(1) of 
the G eneral Education Provisions Act 
(GEPA).
During this review, the House 
Subcom m ittee on Postsecondary  
Education held hearings on a resolution 
disapproving the regulation. The 
Congress did not d isapprove the 
regulation w ithin the 45 days allow ed 
under GEPA, and it therefore becam e 
effective on July 21.1975.
Subsequent hearings w ere held in the 
Senate Subcom m ittee on Education on a 
bill to exclude revenues produced by 
sports to the extent they are  used to pay 
the costs of those sports. The 
Committee, however, took no action on 
this bill.
The regulation estab lished  a three 
y ear transition  period to give institutions 
time to comply with its equal athletic 
opportunity requirem ents. T hat 
transition period expired on July 21,
1978.
II. Purpose of Policy Interpretation
By the end of July 1978, the 
D epartm ent had received nearly  100 
com plaints alleging d iscrim ination in 
athletics against more th an  50 
institutions of higher education. In 
attem pting to investigate these 
com plaints, and to an sw er questions 
from the university comm unity, the 
D epartm ent determ ined that it should 
provide further guidance on w hat 
constitu tes compliance w ith the law. 
Accordingly, this Policy In terpreta tion  
explains the regulation so as to provide 
a  fram ew ork w ithin w hich the 
com plaints can be resolved, and to 
provide institutions of higher education  
w ith additional guidance on the 
requirem ents for com pliance w ith Title 
IX in intercollegiate a th le tic  program s.
m. Scope of Application
This Policy In terpreta tion  is designed 
specifically for in tercollegiate athletics. 
H ow ever, its general princip les will 
often apply to club. Intram ural, and  
In terscholastic  athletic  program s, w hich 
are also covered by regu la tion .'
' T he reg u la tio n  ap eclflcally  refer* to  c lu b  tp o r ts  
•e p a ra le ly  from  in te rco lleg ia te  a th letic* . 
A ccord ing ly , u n d e r thi* P o licy  In te rp re ta tio n , d u b  
F o o tn o tes  c o n tin u e d  on n e x t
P '
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A ccordingly, the Policy Interpretation  
m ay b e  u sed  for guidance by the 
ad m in istra to rs  of such program s when 
ap p ropria te .
T his policy  in terpreta tion  applies to 
any public  o r private institution, person 
o r o th er en tity  that operates an  
ed u ca tio n a l program  or activity which 
rece ives o r benefits from financial 
a ss is ta n ce  authorized  or ex tended  under 
a law  adm in istered  by  the Departm ent. 
This includes educational institutions 
w hose stu d en ts  partic ipa te  in HEW  
funded or guaran teed  studen t loan or 
a ss is ta n ce  program s. For further 
inform ation  see definition of “recipient” 
in Section  86.2 of the T itle IX regulation.
IV. Summary of Final Policy 
Interpretation
The final Policy In terpreta tion  
clarifies the m eaning of "equal 
o pportun ity" in intercollegiate athletics. 
It exp la ins the factors and s tandards set 
out in the law  and regulation w hich the 
D epartm ent will consider.in  determ ining 
w hether an  institu tion’s intercollegiate 
a th le tics program  com plies with the law 
and regulations. It a lso  provides 
guidance to assist institu tions in 
determ ining w hether any disparities 
w hich m ay  exist betw een  m en’s and 
w om en 's program s are  justifiable and 
nondiscrim inatory. The Policy 
In terp re ta tion  is div ided into three 
sections:
• Compliance in Financial Assistance 
(Scholarships} Based on Athletic 
Ability: Pursuan t to the regulation, the 
governing principle in this area is that 
all such assistan ce  should be available 
on a su b stan tia lly  proportional basis  to 
the num ber o f male and  female 
p artic ip an ts  in the institu tion’s athletic 
program .
• Compliance in Other Program 
Areas (Equipment and supplies; games 
and practice times: travel and per diem: 
coaching and academic tutoring; 
assignment and compensation of 
coaches and tutors; locker rooms, and 
practice and competitive facilities; 
m edical and training facilities; housing 
and dining facilities; publicity; 
recruitment; and support services): 
Pursuant to the regulation, the governing 
principle is that male and female 
a th le tes should receive equivalent 
treatm ent, benefits, and  opportunities.
• Compliance in Meeting the 
Interests and Abilities of Male and 
Female Students: Pursuan t to the 
regulation, the governing principle in 
this a rea  is that the a th letic  in terests
F o o tn o te s  c o n tin u e d  fro m  la st page 
team s  w ill n o t be  c o n s id e red  to  be in te rco lleg ia te  
learns e x c e p t  in those  in stan ce*  w here they 
rei?ular!y p a r t ic ip a ie  m v a rs ity  com petition .
and  ab ilities o f m ale and  fem ale 
s tuden ts m ust be  equally  effectively 
accom m odated .
V. M ajor C hanges to Proposed  Policy 
In terpreta tion
The final Policy In terp re ta tion  has 
been rev ised  from the one published  in 
p roposed  form on D ecem ber 11,1978, 
The p roposed  Policy In terp re ta tion  w as 
b ased  on a tw o-part approach. Part I 
ad d ressed  equal opportunity  for 
partic ip an ts  in a th le tic  program s. It 
required  the elim ination  of 
d iscrim ination  in financial support and 
o ther benefits and  opportunities in an 
in stitu tio n ’s existing ath le tic  program . 
Institu tions could estab lish  a 
p resum ption  of com pliance if they  could 
d em onstra te  that:
• "A verage pe r cap ita"  expenditu res 
for m ale an d  fem ale a th le tes w ere 
sub stan tia lly  equal in the a rea  of 
"readily  financia lly  m easu rab le” 
benefits and  opportunities or, if not, that 
any d isp a rities w ere the result of 
nondiscrim inatory  factors, and
• Benefits and opportunities for m ale 
and fem ale a th le tes, in a rea s w hich are 
not financially  m easurable , "w ere  
com parab le ."
Part II of the proposed Policy 
In terpreta tion  addressed  an institu tion 's 
obligation to accom m odate effectively 
the a th le tic  in te res ts and ab ilities of 
w om en a s  w ell a s  m en on a continuing 
basis. It requ ired  an  institu tion  e ith e r
• To follow  a policy of developm ent 
of its w om en’s a th le tic  program  to 
provide the participation  and 
com petition opportunities n eeded  to 
accom m odate  the growing in te res ts and 
abilities of w om en, or
• To dem o n stra te  that it w as 
^.ffectively (and equally) accom m odating 
the a th le tic  in te rests and ab ilities of 
studen ts, particu larly  as the in terests 
and ab ilities of w om en students 
developed.
W hile the b asic  considera tions of 
equal opportunity  rem ain, the final 
Policy In terpreta tion  se ts forth the 
factors that will be exam ined to 
determ ine an institu tion 's  actual, as 
opposed to presum ed, com pliance w ith 
T itle IX in the a rea  of intercollegiate 
ath letics.
The final Policy In terpreta tion  does 
not contain  a sep ara te  section on 
in stitu tio n s’ future responsib ilities. 
H ow ever, in stitu tions rem ain obligated 
by the Title IX regulation to 
accom m odate effectively the in terests 
and ab ilities of m ale and female 
s tu d en ts  w ith  regard to the selection  of 
sports and  levels of com petition 
availab le . In m ost cases, this will entail 
developm ent of ath le tic  program s that 
sub stan tia lly  expand  opportunities for
wom en to p a rtic ipa te  and com pete a t all 
levels.
The m ajo r reaso n s for the change ir. 
approach are  as follows:
(1) Institu tions and rep resen ta tiv es of 
a th le tic  program  partic ipan ts expressed  
a need  for m ore definitive guidance on 
w hat constitu ted  com pliance th an  the 
d iscussion of a presum ption of 
com pliance provided. C onsequently  the 
final Policy In terpreta tion  explains the 
m eaning of "equal a th letic  opportunity" 
in such a w ay  as to facilities an 
assecsm ent of com pliance.
(2) M any com m ents reflected  a 
serious m isunderstanding of the 
presum ption  of com pliance. M ost 
institu tions based  objections to the 
p roposed Policy In terpreta tion  in p a rt on 
the assum ption  that failure to provide 
com pelling justifications for d isparities 
In per cap ita  expenditu res w ould have 
autom atically  resu lted  in a finding of 
noncom pliance. In fact, such a  failure 
w ould only have deprived an institution 
o f the benefit of the presum ption th a t it 
w as in com pliance w ith the law . The 
D epartm ent w ould still have had the 
burden of dem onstrating  that the 
institu tion  w as actually  engaged in 
unlaw ful discrim ination. Since the 
purpose of issuing a policy 
in terp reta tion  w as to clarify the 
regulation, the D epartm ent has 
determ ined  that the approach  of stating 
actual com pliance factors w ould be 
m ore useful to all concerned.
(3J The D epartm ent has concluded 
that purely financial m easures such as 
the per cap ita  test do not in them selves 
offer conclusive docum entation of 
discrim ination, except w here the benefit 
o r opportunity  under review , like a 
scholarship, is itself financial in nature. 
C onsequently , in the final Policy 
In terpreta tion , the D epartm ent has 
deta iled  the factors to be considered  in 
assess in g  actual com pliance. W hile per 
capita  b reakdow ns an d  other devices to 
exam ine expenditu res p a tte rns w ill be 
used  as tools of analysis in the 
D epartm ent’s investigative process. It is 
achievem ent of "equal opportunity" for 
w hich recip ients are responsib le an d  to 
which the final Policy In terpreta tion  is 
addressed .
A description of the com m ents 
received, and o ther inform ation 
obtained through the com m ent/ 
consu lta tion  process, w ith a descrip tion  
of D epartm ental action in response  to 
the m ajor points raised, is se t forth at 
A ppendix "B ” to this do tum ent.
VI. H istoric Pa tte rns of Intercollegiate 
A thletics Program  D evelopm ent and 
O perations
In its proposed Policy In terp re ta tion  of 
Decem ber 11,1978. the D epartm ent
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published a summary historic 
patterns affecting the relative status of 
men's and women's athletic programs. 
The Department has modified that 
summary to reflect additional 
information obtained during the 
comment and consultation process. The 
summary Is set forth at Appendix A to 
this document.
Vn. The Policy Interpretation
T his Policy  In terp re ta tion  clarifies the 
ob liga tions w hich recip ien ts of F ederal 
a id  have  u n d e r  Title IX to provide equal 
o p p o rtu n ities in a th le tic  program s. In 
p a rticu lar, th is Policy In terp re ta tion  
prov ides a  m eans to a sse ss  an 
in s titu tio n 's  com pliance w ith  the equal 
op p o rtu n ity  requirem ents of the 
regu la tion  w hich are se t forth a t 45 CFR 
80.37(c) a n d  86.4i(c).
A. A thletic Financial Assistance  
(Scholarships)
1. The Regulation—Section  86.37(c) of 
the reg u la tio n  provides:
[In stitu tio n s] m ust p rov ide  rv aso n ab la  
o p p o rtu n itie s  for such a w ard  (of financial 
a ss is ta n c e ]  fo r m em bers o f each  sex  in 
p ro p o rtio n  to  the  num ber o f s tu d en ts  o f each  
sex  p a rtic ip a tin g  in '  " * in te r co lleg iate
a th le tic s .’
2. The Policy—The D epartm ent will 
exam ine com pliance w ith  this provision 
of the regu lation  prim arily by m eans of a 
financia l com parison  to determ ine 
w h e th er p roportionately  equal am ounts 
of financia l a ssistan ce  (scholarship  aid) 
a re  av a ilab le  to m en’s and w om en 's 
a th le tic  program s. The D epartm ent will 
m easu re  com pliance w ith this s tan d ard  
by d iv id ing  the am ounts o f a id  availab le  
for the m em bers of each  sex by  the 
num bers o f m ale or fem ale partic ip an ts  
in the a th le tic  program and  com paring 
the resu lts . Institutions m ay be found in 
com pliance  if this com parison resu lts  in 
su b s tan tia lly  equal am ounts or if a 
resu lting  d isparity  can be explained by 
ad ju s tm en ts  to take into account 
legitim ate, nondiscrim inatory  factors. 
T w o such factors are:
a. At public  institutions, the higher 
costs o f tu ition  for stu d en ts  from out-of- 
s ta te  m ay  in some years be  unevenly" 
d is trib u ted  betw een  m en 's and w om en 's 
program s. T hese d ifferences will be 
co n sid ered  nondiscrim inatory  if they are 
not the resu lt of policies or p ractices 
which d isp roportiona te ly  limit the 
availab ility  of out-of-state scholarships 
to e ither m en  or wom en.
b. An institu tion  m ay m ake 
reaso n ab le  professional decisions 
concern ing  the aw ards m ost appropria te  
for p rogram  developm ent. For exam ple, 
team  developm ent initially  m ay require
spreading scholarships over as much as 
a full generation  (four years) of student 
athletes. This may result In the aw ard of 
few er scholarships In the first few years 
than  w ould be necessary  to create 
proportionality  betw een m ale and 
female ath letes.
3. Application of the Policy—a. This 
section does not require a proportionate 
num ber o f scholarships for m en and 
wom en or Individual scholarships of 
equal do llar value. It does m ean that the 
total am ount of scholarship aid  made 
available to m en and w om en must be 
substan tia lly  proportionate to their 
participation  rates.
b. W hen  financial a ssistan ce  is 
provided in forms other th an  grants, the 
d istribution of non-grant assistance  will 
also be com pared to determ ine w hether 
equivalent benefits are proportionately  
available to male and fem ale athletes. A 
disproportionate amount of w ork-related  
aid  or loans in the assistance  m ade 
available to the m em bers of one sex, for 
exam ple, could constitute a violation of 
Title IX.
4. Definition—For purposes of 
exam ining compliance w ith this Section, 
the participan ts will be defined as those 
athletes:
a. W ho are receiving the 
institutionally-sponsored support 
norm ally provided to a th le tes competing 
at the institution involved, e.g., 
coaching, equipment, m edical and 
training room services, on a  regular 
basis during a sport's season; and
b. W ho are  participating in organized 
practice sessions and o ther team  
m eetings and  activities on a regular 
basis during a sport's season: and
c. W ho are  listed on the eligibility or 
squad lis ts  m aintained for each sport, or
d. W ho, because of injury, cannot 
meet a. b, or c above bu t continue to 
receive financial aid on the basis of 
athletic ability.
B. Equivalence in Other Athletic 
Benefits and Opportunities
1. The Regulation—The Regulation 
requires that recipients that operate or 
sponsor interscholastic, intercollegiate, 
club, or intram ural athletics, “provide 
equal athletic  opportunities for m em bers 
of both sexes." In determ ining w hether 
an institution is providing equal 
opportunity in intercollegiate athletics, 
the regulation requires the Departm ent 
to consider, among others, the following 
factors:
( 1 ) *
(2) Provision and m aintenance of 
equipm ent and supplies;
(3) Scheduling of games and practice 
times;
(4) Travel and per diem expenses;
(5) Opportunity to receive coaching 
and academ ic tutoring;
(8) Assignm ent and  com pensation  of 
coaches and tu]ors;
(7) Provision of locker room s, practice 
and competitive facilities;
(8) Provision of m edical and  training 
services and  facilities;
(9) Provision of housing and dining 
services and facilities; and
(10) Publicity
Section 88.41(c) also perm its the 
Director of the Office for Civil Rights to 
consider other factors in the 
determ ination of equal opportunity. 
Accordingly, this Section also addresses 
recruitm ent of student a th le tes and 
provision of support services.
This list is not exhaustive. U nder the 
regulation, it may bé expanded  as 
necessary at the discretion of the 
Director of the Office for Civil Rights.*
2. The Policy—The D epartm ent will 
assess compliance with both the 
recruitm ent and the general athletic  
program requirem ents of the regulation 
by comparing the availability , quality  
and kinds of benefits, opportunities, and 
treatm ent afforded m em bers of both 
sexes. Institutions will be in com pliance 
if the com pared program  com ponents 
are equivalent, that is, equal o r equal in 
effect. U nder this standard , identical 
benefits, opportunities, or trea tm en t are 
not required, provided the overall effect '  
of any differences is negligible.
if com parisons of program  
components reveal that treatm ent, 
benefits, or opportunities are  not 
equivalent in kind, quality or 
availability, a finding of com pliance 
may still be justified if the differences 
are the result of nondiscrim inatory 
factors. Some of the factors that may 
justify these differences are as follows:
a. Some aspects of athletic  program s 
may not be equivalent for m en and 
women because of unique aspects of 
particular sports or athletic  activities. 
This type of distinction w as called  for 
by the "Javits' Am endm ent" ’ to Title IX, 
which instructed HEW to m ake 
"reasonable (regulatory) provisions 
considering the nature of particu lar 
sports" in intercollegiate athletics.
Generally, these differences will be 
the result of factors that are inherent to 
the basic operation of specific sports. 
Such factors may include ru les of play, 
nature/replacem ent of equipm ent, ra tes 
of injury resulting from participation,
*S«e a lso  5 86 37(a) of the regu la tion .
*56 41(c) (1) on ihe acco m m o d atio n  of *tudent 
m le r^sls  an d  a b ililie i. ii co v e red  in d e ta il in the 
follow ing S ec tion  C of ihia policy  In te rp re ta tio n .
•S e e  also  5 86 41(a) and  (b) of the regu la tion .
* S ection 544 of the E d u ca tio n  A m e n d m e n ts  of 
iq '4 .  Pub. L  93-080, T itle  VIII. (A ugust 21,19^4) 36 
Slot 612.
71416 Federal Register /  Vol. 44, No. 239 /  Tuesday, December 11, 1979 /  Rules and Regulations
77
n a tu re  o f facilities requ ired  for 
com petition , and  the m a in ten a n ce / 
upkeep requ irem en ts o f those facilities. 
For the m ost part, d ifferences involving 
such  facto rs will occur in program s 
offering football, an d  consequen tly  these 
d ifferences will favor m en. If sport- 
specific  n e ed s  a re  m et equ ivalen tly  in 
b o th  m en’s and w om en 's program s, 
how ever, d ifferences in p a rticu la r 
program  com ponents w ill be found  to be 
justifiable .
b. S o m e 'aspec ts of a th le tic  program s 
m ay not be  equ ivalen t for m en and  
w om en b ecau se  of legitim ately  sex- 
n eu tra l facto rs re la ted  to specia l 
c ircu m stan ces of a tem porary  na ture .
For exam ple, large d isp a rities  in 
recru itm en t activ ity  for any  particu la r 
y e a r m ay  b e  the resu lt of arm ual 
fluctuations in team  n eed s for first-year 
a th le tes . Such d iferences are  ju stifiab le  
to the e x ten t that they do no t reduce 
overall equality  of opportunity .
c. T he activ ities d irectly  a sso c ia ted  
w ith  the operation  of a com petitive 
even t in  a single-sex sport m ay, under 
som e circum stances, c rea te  unique 
d em an d s o r im balances in particu la r 
program  com ponents. Prov ided  any 
spec ia l d em an d s asso c ia ted  w ith  the 
activ ities o f sports involving 
p a rtic ip an ts  of the o ther sex  a re  m et to 
a n  eq u iv a len t degree, the resulting  
d ifferences m ay be found 
nondiscrim inatory . At m any schools, for 
exam ple, certa in  sports— n o tab ly  
football a n d  m en 's b ask e tb a ll—  
trad itio n a lly  d raw  large crow ds. Since 
the  costs o f m anaging an  a th le tic  event 
increase  w ith  crow d size, the overall 
support m ade  availab le  for even t 
m anagem en t to m en’s an d  w om en’s 
program s m ay d i^ e r  In degree an d  kind. 
T hese  d ifferences w ould  no t v io la te  
T itle IX if the recipient does no t limit the 
po ten tial for w om en’s a th le tic  even ts to 
rise  in sp ec ta to r appeal and  if the levels 
o f even t m anagem ent support availab le  
to both program s are  b a sed  on sex- 
n eu tra l criteria  (e.g., facilities used, 
p ro jec ted  a tten d an ce , and  staffing 
needs).
d. Som e aspects of a th le tic  program s 
m ay not b e  equivalent for m en and  
w om en becau se  institu tions are 
u ndertak ing  vo luntary  affirm ative 
actions to overcom e effects of historical 
conditions that have  lim ited 
p a rtic ip a tio n  in a th le tics by the 
m em bers of one sex. This is au thorized  
a t S 06.3(b) of the regulation.
3. Application of the Poiicy—General 
Athletic Program Components— a. 
Equipment and Supplies (i 86.41(c)(2)). 
Equipm ent and supplies include but are 
not lim ited to uniforms, o ther apparel, 
sport-specific  equipm ent and supplies, 
general equipm ent and supplies.
instructional devices, and conditioning 
and weight training equipment.
Compliance will be assessed by 
examining, among other factors, the 
equivalence for men and women of:
(1) The quality of equipment and 
supplies:
(2) The amount of equipment and 
supplies;
(3) The suitability of equipment and 
supplies:
(4) The maintenance and replacement 
of the equipment and supplies: and
(5) The availability of equipment and 
supplies.
b. Schedu ling  o f  G am es a n d  Practice  
T im es (\ 86.41(c)(3)). Compliance will be 
assessed by examining, among other 
factors, the equivalence for men and 
women of:
(1) The number of competitive events 
per sport:
(2) The number and length of practice 
opportunities:
(3) The time of day competitive events 
are scheduled:
(4) The time of day practice 
opportunities are scheduled: and
(5) The opportunities to engage in 
available pre-season and post-season 
competition.
c. T ra ve l a n d  Per D iem  A llow ances  
(\ 86.41(c)(4)). Compliance will be 
assessed by examining, among other 
factors, the equivalence for men and 
women of:
(1) Modes of transportation:
(2) Housing furnished during travel;
(3) Length of stay before and after 
competitive events:
(4) Per diem allowances: and
(5) Dining arrangements.
d. O pportun ity  to R ece ive  Coaching 
a n d  A ca d e m ic  Tutoring ( \  86.41(c)(5)).
(1) Coaching—Compliance will be 
assessed by examining, among other 
factors:
(a) Relative availability of full-time 
coaches:
(b) Relative availability of part-time 
and assistant coaches: and
(c) Relative availability of graduate 
assistants.
(2) Academic tutoring—Compliance 
will be assessed by examining, among 
other factors, the equivalence for men 
and women of:
(a) The availability of tutoring: and
(b) Procedures and criteria for 
obtaining tutorial assistance.
e. A ssig n m en t a n d  C om pensation o f  
C oaches a n d  Tutors (i 86.41(c)(6)).* In
•T h e  D ep a r tx n e n t 't  ju risd ic tio n  o v e r the 
em p lo y m en t p rac tic e s  of rec ip ie n ts  u n d e r S u b p art & 
i  I 86.51-66.91 o f the  T itle  IX reg u la tio n  h a s  b een  
su c ce ss fu lly  c h a llen g ed  In se v e ra l co u rt cases. 
A cco rd in g ly , the  D ep artm en t h a s  su sp en d e d  
e n fo rc e m e n t of S u b p art E. S ec tio n  86.41lc)(6) of the 
reg u la tio n , h o w ev er, au th o rize s  th e  D ep artm en t to
general, a v iolation of Section 88.41(c)(8) 
will be found only w here com pensation  
or assignm ent policies or practices deny 
m ale and  fem ale a th le tes coaching of 
equivalent quality, nature, or 
availability .
N ondiscrim inatory factors can affect 
the com pensation of coaches. In 
determ ining w hether differences are 
caused by perm issib le factors, the range 
and nature of duties, the experience of 
Individual coaches, the num ber of 
participan ts for particu lar sports, the 
num ber of a ssis tan t coaches supervised, 
and the level of com petition w ill be 
considered.
W here these or sim ilar factors 
represen t valid  differences in skill, 
effort, responsibility  or working 
conditions they may, in specific 
circum stances, justify d ifferences in 
com pensation. Similarly, there  m ay be 
unique situations in which a particu lar 
person m ay possess such an  outstanding 
record of achievem ent as to justify an 
abnorm ally high salary.
(1) A ssignm ent of C oaches— 
Com pliance will be assessed  by 
examining, am ong other factors, the 
equivalence for m en’s and w om en’s 
coaches of:
(a) Training, experience, and  other 
professional qualifications:
(b) Professional standing.
(2) Assignm ent of Tutors—
Com pliance will be assessed  by 
examining, among other factors, the 
equivalence for m en’s and w om en's 
tutors of:
(a) Tutor qualifications:
(b) Training, experience, and  o ther 
qualifications.
(3) C om pensation of C oaches— 
Com pliance w ill be  assessed  by 
examining, among other factors, the 
equivalence for m en’s and w om en's 
coaches of:
(a) Rate of com pensation (per sport, 
per season);
(b) D uration of contracts:
(c) Conditions relating to contract 
renew al:
(d) Experience:
(e) N ature of coaching duties 
performed;
(f) W orking conditions: and
(g) O ther term s and conditions of 
employment.
(4) C om pensation of T utors— 
Com pliance will be assessed  by 
examining, am ong other factors, the 
equivalence for m en’s and w om en’s 
tutors of:
co n s id e r  i h c  c o m p e n sa tio n  of c o a ch e s  of m en an d  
w om en  in '.he d e te rm in a tio n  of the e q u a lity  of 
a th le tic  o p p o r tu n ity  p ro v id ed  to  m ale  a n d  fem ale  
a th le te s . It is on  th is  sectio n  of the reg u la tio n  that 
this Policy In te rp re ta tio n  is b ased .
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(a) Hourly rate of payment by nature 
of subjects tutored:
(b) ^ p i l  loads per tutoring season:
(c) Tutor qualifications;
(d) Experience;
(e) Other terms and conditions of 
employment.
f. P rovision o f  Locker Rooms, P ractice  
a n d  C om petitive  F acilities
( \ 86.41(c)(7)). Compliance will be 
assessed by examining, among other 
factors, the equivalence for men and 
women of;
(1) Quality and availability of the 
facilities provided for practice and 
competitive events;
(2) Exclusivity of use of facilities 
provided for practice and competitive 
events;
(3) Availability of locker rooms;
(4) Quality of locker rooms;
(5) Maintenance of practice and 
competitive facilities; and
(6) Preparation of facilities for 
pradtice and competitive events.
g. P rovision  o f  M ed ica l a n d  Training  
F acilities a n d  Serv ices d  86.41(c)(8)). 
Compliance will be assessed by 
examining, among other factors, the 
equivalence for men and women of:
(1) Availability of medical personnel 
and assistance;
(2) Health, accident and injury 
insurance coverage;
(3) Availability and quality of weight 
and training facilities;
(4) Availability and quality of 
conditioning facilities; and
(5) Availability and qualifications of 
athletic trainers.
h. Provision  o f  H ousing a n d  D ining  
F acilities a n d  Serv ices (i 88.41(cX9)). 
Compliance will be assessed by 
examining, among other factors, the 
equivalence for men and women of:
(1) Housing provided;
(2) Special services as part of housing 
arrangements (e.g., laundry facilities, 
parking space, maid service).
i. P u b lic ity  ( \  86.41(c)(10)).
Compliance will be assessed by 
examining, among other factors, the 
equivalence for men and women of;
(1) Availability and quality of sports 
information personnel;
(2) Access to other publicity resources 
for men's and women's programs; and
(3) Quantity and quality of 
publications and other promotional 
devices featuring men's and women's 
programs.
4. Application of the Policy—Other 
Factors (i 86.41(c)). a. Recruitment of 
Student Athletes.'' The athletic
recru itm en t p ractices o f institu tions 
often  affect the overall provision of 
opportun ity  to m ale and  fem ale a th le tes. 
A ccordingly, w here  equal a th le tic  
opportun ities are  no t p resen t for m ale 
an d  fem ale studen ts , com pliance w ill be 
a s se sse d  by exam ining the .recruitm ent 
p rac tices of the a th le tic  program s for 
bo th  sex es to de term ine  w hether the 
prov ision  of equal opportunity  w ill 
ret]uire m odification  of those p ractices.
Such ex am inations will review  the 
follow ing factors:
(1) W hether co ach es or o ther 
p ro fessional a th le tic  personnel in the 
p rogram s serving m ale  and fem ale 
a th le te s  a re  p rov ided  w ith su b stan tia lly  
equal opportun ities to recruit;
(2) W h ether the financial and  o th er 
reso u rces m ade av ailab le  for 
recru itm en t in m ale an d  fem ale a th le tic  
program s are equ ivalen tly  a d eq u a te  to 
m eet the needs of each  program; and
(3) W hether the d ifferences in 
benefits , opportim ities, and  trea tm en t 
afforded  p rospective  studen t a th le tes  of 
each  sex  have a d isproportiona tely  
lim iting effect upon the  recruitm ent of 
s tu d en ts  of e ither sex.
b. P rovision  o f  Support Services. T he 
ad m in istra tive  an d  clerical support 
p rov ided  to an  a th le tic  program  can 
affect the overall provision of 
opportun ity  to m ale and  fem ale a th le tes , 
particu la rly  to the ex ten t that the 
p rov ided  services enab le  coaches to 
perform  b e tte r their coaching functions.
In the provision of support services, 
com pliance will b e  a ssessed  by 
exam ining, am ong o ther factors, the 
equ iva lence  of:
(1) T he am ount of adm in istrative  
a ss is ta n ce  prov ided  to m en's and 
w om en 's program s;
(2) T he am ount o f secre taria l and 
c lerical a ss is tan ce  provided to m en 's 
an d  w om en 's program s.
5. O vera ll D eterm ination  o f  
C om pliance. T he D epartm ent will b a se  
its com pliance de term ination  under 
S 06.41(c) of the regulation  upon an 
ex am ination  of the following:
a. W h ether the policies of an 
in stitu tion  are d iscrim inatory  in 
language or effect; or
b. W hether d isparities of a su b stan tia l 
and  unjustified  n a tu re  exist in the 
benefits , treatm ent, services, or • 
opportun ities afforded male and fem ale
^ P u b lic  u n d e rg ra d u a te  In stitu tion»  a re  a lso  
s u b je c t  to the  g en e ra l a n ti  d isc r im in a tio n  p rov is ion  
at I  86.23 of the reg u la tio n , w hich  rea d s  in part:
“ A  rec ip ien t * * * »ha!l no t d isc r im in a te  on the 
b a s is  o f  sex  in the  rec ru itm en t an d  ad m iss io n  of
s tu d e n ts .  A  rcw ipienl m ay  b e  req u ired  to u n d e rta k e  
a d d it io n a l  rec ru itm en t e ffo rts  for one sex  as 
rem e d ia l ac tio n  * * * a n d  m ay ch o o se  to u n d e rta k e  
su ch  e ffo r ts  as  a ff irm a tiv e  ac tio n  * * *"
A cco rd in g ly , in s t itu t io n s  su b jec t to )  86.23 a re  
re q u ire d  in all c a se s  to m a in ta in  e q u iv a le n tly  
e ffe c tiv e  rec ru itm en t p ro g ram s lor bo th  s e x e s  and, 
u n d e r  S 86.41(c) to p ro v id e  eq u iv a len t b e n e fits , 
o p p o rtu n itie s , a n d  tre a tm e n t to s tu d en t a th le te s  of 
b o th  sexea .
a th le te s  In the in stitu tio n 's  p rogram  a s  a 
whole; or
c. W hether d isp a ritie s  in benefits , 
trea tm ent, services, o r o p p ortun ities in 
ind iv idual segm ents o f the p rogram  are  
su b s tan tia l enough in  a n d  of them selves 
to deny  equality  of a th le tic  opportun ity .
C. Effective Accommodation o f Student 
Interests and Abilities.
1. The Regulation. T he regu la tion  
requ ires in stitu tions to accom m odate  
effectively the in te res ts  an d  ab ilities of 
stu d en ts  to the ex te n t n ecessa ry  to 
p rov ide equal opportun ity  in the 
se lection  of sports an d  levels of 
com petition  av a ilab le  to m em bers of 
bo th  sexes.
Specifically, the regu lation , at 
{ 86.41(c)(1). req u ires  the D irector to 
consider, w hen determ in ing  w he th er 
equal opportunities a re  availab le—
W h eth er the se lec tio n  o f  sp o rts  an d  leve ls  
o f com petition  e ffec tive ly  a cco m m o d a te  the 
In te res ts  and  ab ilities  o f m em bers  of bo th  
sexes.
Section  86.41(c) a lso  perm its the 
D irector of the O ffice for Civil R ights to 
co n sid er o ther facto rs in the 
de term ination  of equal opportunity . 
Accordingly, this sec tion  a lso  ad d re sse s  
com petitive opportun ities in term s of the 
com petitive team  sch ed u les av a ilab le  to 
a th le tes  of both sexes.
2. The Policy. T he D epartm en t will 
a sse ss  com pliance w ith  the in te res ts 
a n d  abilities sec tion  of the regu lation  by 
exam ining the follow ing factors:
a. The de term ina tion  of a th le tic  
in te res ts and ab ilities o f studen ts;
b. The selection of sp o rts offered: an d
c. T he levels of com petition  av a ilab le  
including the opportun ity  for team  
com petition.
3. Application of the Policy— 
Determination of A thletic Interests and 
Abilities.
Institu tions m ay de term ine  the 
a th le tic  in terests a n d  ab ilities of 
studen ts by nond iscrim inato ry  m ethods 
of their choosing provided:
a. The p rocesses tak e  into accoun t the 
na tionally  increasing  levels of w om en 's 
in te rests and abilities;
b. T he m ethods of determ ining in terest 
and ability  do not d isad v an tag e  the 
m em bers of an  u n d e rrep re sen ted  sex;
c. The m ethods of determ ining ab ility  
lake into account team  perform ance 
records; and
d. The m ethods a re  responsive  to the 
expressed  in te rests of stu d en ts  cap ab le  
of intercollegiate com petition  w ho are  
m em bers of an u n d e rrep re sen ted  sex.
4. Application of the P olicy— 
Selection of Sports.
In the selection of sports, the 
regulation  does no t require in stitu tions
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to integrate their teams nor to provide 
exactly the same choice of sports to men 
and women. However, where an 
institution sponsors a team in a 
particular sport for members of one sex, 
it may be required either to permit the 
excluded sex to try out for the team or 
to sponsor a separate team for the 
previously excluded sex.
a. Contact Sports—Effective 
accommodation means that if an 
institution sponsors a team for members 
of one sex in a contact sport, it must do 
so for members of the other sex under 
the following circumstances:
(1) The opportunities for members of 
the excluded sex have historically been 
limited; and
(2) There is sufficient interest and 
ability among the members of the 
excluded sex to sustain a viable team 
and a reasonable expectation of 
intercollegiate competition for that team.
b. Non-Contact Sports—Effective 
accommodation means that if an 
institution sponsors a team for members 
of one sex in a non-contact sport, it must 
do so for members of the other sex 
under the following circumstances:
(1) The opportunities for members of 
the excluded sex have historically been 
limited;
(2) There is sufficient interest and 
ability among the members of the 
excluded sex to sustain a viable team 
and a reasonable expectation of 
intercollegiate competition for that team; 
and
(3) Members of the excluded sex do 
not possess sufficient skill to be selected 
for a single integrated team, or to 
compete actively on such a team if 
selected.
5. Application of the Policy—Levels o f  
Competition.
In effectively accommodating the 
interests and abilities of male and 
female athletes, institutions must 
provide both the opportunity for 
individuals of each sex to participate in 
intercollegiate competition, and for 
athletes of each sex to have competitive 
team schedules which equally reflect 
their abilities,
a. Compliance will be assessed in any 
one of the following ways:
(1) Whether intercollegiate level 
participation opportunities for male and 
female students are provided in 
numbers substantially proportionate to 
their respective enrollments: or
(2) Where the members of one sex 
have been and are underrepresented 
among intercollegiate athletes, whether 
the institution can show a history and 
continuing practice of program
e.xpansion which is demonstrably 
responsive to the developing interest
an d  abilities of the members of that sex; 
or
(3) W here the m em bers of one sex are 
u n d errep resen ted  among intercollegiate 
a th le tes , and the institution cannot show 
a continuing practice of program  
expansion  such as that cited above, 
w h e th er it can  be dem onstrated  that the 
in te res ts  and abilities of the m em bers of 
th a t sex  have been fully and effectively 
accom m odated  by the p resen t program .
b. C om pliance w ith mis provision  of 
the regulation will also be asse ssed  by 
exam ining the following:
(1) W hether the com petitive schedules 
for m en’s and w om en 's team s, on a 
program -w ide basis, afford 
proportionally  sim ilar num bers o f m ale 
a n d  fem ale a th le tes equivalently 
ad v an ced  com petitive opportunities; or
(2] W hether the institution can  
dem onstra te  a history  and continuing 
p ractice  of upgrading the com petitive 
opportunities availab le  to the 
h istorically  d isadvan taged  sex  as 
w arran ted  by developing ab ilities 
am ong the a th le tes of that sex.
c. Institu tions a re  not required  to 
upgrade team s to intercollegiate sta tus 
o r o therw ise develop in tercollegiate 
spo rts absen t a reasonable  expecta tion  
th a t intercollegiate com petition in that 
spo rt w ill be availab le  w ithin the 
institu tion’s norm al com petitive regions. 
Institu tions m ay be required by  the Title 
IX regulation to actively encourage the 
developm ent o f such competition, 
how ever, w hen overall athletic  
opportunities w ithin that region have 
b een  historically  lim ited for the 
m em bers o f one sex.
6. O verall D eterm ination o f  
C ompliance.
The D epartm ent will base  its 
com pliance determ ination under 
{ 86.41(c) of the regulation upon a 
determ ination  of the following:
a. W hether the policies of an  
Institution are discrim inatory in 
language or effect; or
b. W hether d isparities of a  substan tia l 
an d  unjustified nature in the benefits, 
treatm ent, services, or opportunities 
a fforded  m ale and female a th le tes exist 
in  the institu tion 's program  as a whole; 
or
c. W hether disparities in individual 
segm ents of the program with respec t to 
benefits, treatm ent, services, or 
opportunities are substantia l enough in 
an d  of them selves to deny equality  of 
ath le tic  opportunity.
V n i. The Enforcem ent Process
The process of Title IX enforcem ent is 
se t forth in { 86.71 of the Title IX 
regulation, w hich incorporates by 
re ference the enforcem ent procedures 
appbcab le  to Title VI of the Civil Rights
Act ofl964.*T he enforcement pt.icess 
prescribed by the regulation ,s 
supplem ented by an order o' the Federal 
D istrict Court, D istrict of Columbia, 
w hich establishes time fram es for each 
of the enforcement steps."
According to the regulation, there are 
tw o w ays in which enforcem ent Is 
initiated;
• Compliance R ev ie w s—Periodically 
the Departm ent m ust select a num ber of 
recipients (in this case, colleges and 
universities which operate 
intercollegiate athletic programs) and 
conduct investigations to determ ine 
w hether recipients are complying w ith 
Title IX. (45 CFR 80.7(a))
• Complaints—The D epartm ent m ust 
investigate all valid (written and timely) 
com plaints alleging discrim ination on 
the basis of sex in a recipient's 
program s. (45 CFR 80.7(b))
The Departm ent must inform the 
recipient (and the com plainant, if 
applicable) of the results of its 
investigation. If the investigation 
indicates that a recipient is in 
compliance, the Departm ent sta tes this, 
and the case is closed. If the 
investigation indicates noncompliance, 
the Departm ent outlines the violations 
found.
The Departm ent has 90 days to 
conduct an  investigation and inform the 
recipient of its findings, and an 
additional 90 days to resolve violations 
by obtaining a volim tary compliance 
agreem ent from the recipient. This la 
done through negotiations betw een the 
D epartm ent and the recipient, this goal 
of which is agreement on steps the 
recipient will take to achieve 
compliance. Sometimes the violation Is 
relatively  minor and  can be corrected 
immediately. At o ther times, however, 
the negotiations result in a plan that will 
correct the violations within e specified 
period of time. To b e  acceptable, a plan 
m ust describe the m anner in which 
institutional resources will b t  used to 
correct the violation. It also m ust sta te  
acceptable time tab les for reaching 
interim  goals and full compliance. W hen 
agreem ent is reached, the D epartm ent 
notifies the Institution that its plan Is 
acceptable. The Departm ent then is 
obligated to review periodically the 
implementation of the plan.
An institution that is in violation of 
T itle IX may already be implementing a 
corrective plan. In this case, prior to 
informing the recipient about the results 
of its investigation, the D epartm ent will 
determ ine whether the plan is adequate.
*ThoM  p r o c e d u m  m #y W  found t l  46 CFR 
80.11 an d  45 CFR Part 8 \ .
• WEAL V. Horrii. O vtj Action No. 74-1720 (Di 
D C.. Decem ber 29,1977^.
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If the p lan  is not a d eq u a te  to co rrec t the  
v io la tio n s (or to correct them  w ith in  a 
re a so n a b le  period of tim e) the rec ip ien t 
w ill be  found  in noncom pliance and  
vo lun tary  negotia tions w ill begin. 
H ow ever, if the in stitu tiona l p lan  is 
a cc ep tab le , the D epartm ent w ill inform  
the in stitu tio n  that although the 
in stitu tio n  has vio lations, it is foim d to 
be in com pliance b ecau se  it is 
im plem enting  a corrective  plan. T he 
D epartm en t, in this in stan ce  also, w ou ld  
m on ito r th e  progress o f the in stitu tio n a l 
p lan . If the  institu tion  su b seq u en tly  d o es 
no t com plete ly  im plem ent its p lan , it 
w ill b e  found  in noncom pliance.
W hen  a  recip ient is found in 
noncom pliance and vo lun tary  
com pliance a ttem pts a re  unsuccessfu l, 
the form al process lead ing  to 
te rm ination  of F ederal a ss is tan ce  w ill b e  
begun. T h ese  procedures, w hich include 
the opportun ity  for a hearing  befo re  an  
adm in istra tiv e  law  judge, a re  se t forth  at 
45 CFR 80.9-80.11 an d  45 CFR Part 81.
IX. A uthority
(Secs. 901. 902. E ducation  A m endm en ts  of 
1972. 86 S la t. 373. 374, 20 U.S.C. 1681.1682; 
sec . 844. E ducation  A m en d m en ts  o f 1974. Pub. 
L  93-380, 88 S tal. 612; an d  45 CFR P art 86)
D ated : D ecem ber 3,1979.
R om a S te w art,
Director, Office for Civil Rights, Department 
of Health, Education, and Welfare,
D ated : D ecem ber 4.1979.
Patricia Roberts Harris,
Secretary, Department o f Health, Education, 
and! Welfare,
A ppend ix  A—H istoric  P a tte rn s of 
In tercollegia te  A thletics Program  
D evelopm ent
1. Partic ipation  in in terco lleg ia te  
sp o rts h a s  h istorically  been  em p h asized  
for m en bu t not w om en. Partia lly  as a 
consequence  of this, pa rtic ip a tio n  ra te s  
o f w om en are far below  those o f m en. 
D uring the  1977-78 academ ic  y e a r 
w om en studen ts acco u n ted  for 48 
pe rcen t of the na tional u n d erg rad u a te  
enro llm en t (5.496.000 of 11.267,000 
s tu d e n ts ) .' Yet, only 30 percen t of the 
in terco lleg ia te  a th le tes a re  w o m en .’
The historic  em phasis on m en 's 
in terco lleg ia te  a th le tic  program s h as  
a lso con tribu ted  to  ex isting  d ifferences 
in the num ber of sp o rts and scope of 
com petition  offered m en and w om en. 
O ne source  ind icates that, on the 
average, colleges an d  un iversities are
prov id ing  tw ice  the n u m b er o f sports for 
m en a s  they  a re  for w o m e n .’
2. P a rtic ip a tio n  by  w o m en  in  sp o rts is 
grow ing  rap id ly . D uring the  period  from 
1971-1978, for exam ple, the  num ber of 
fem ale  p a rtic ip a n ts  in o rgan ized  high 
school sp o rts  in c reased  from  294,000 to 
2,083,000— an  in crease  o f  o v er 600 
percen t.*  In co n trast, b e tw e e n  Fall 1971 
a n d  Fall 1977, the  en ro llm en t o f fem ales 
in high school d e c re ased  from  
ap p ro x im ate ly  7,600,000 to 
ap p ro x im ate ly  7,150,000 a d ecrease  of 
o ver 5 p e rce n t.’
T he grow th  in a th le tic  p a rtic ip a tio n  by  
high schoo l w om en h a s  b een  reflected  
on  the  cam p u ses of the  n a tio n 's  colleges 
an d  u n iv ers ities . D uring the  period from  
1971 to  1978 the en ro llm en t of w om en in 
the n a tio n 's  in stitu tio n s o f h igher 
ed u ca tio n  rose  52 p ercen t, from 3,400,000 
to 5,201,000.* D uring th is sam e  period, 
the n u m b er o f w om en p artic ip a tin g  in 
in tram u ra l sp o rts  in c re a sed  108 p e rcen t 
from  276,167 to 576,167. In club  sports, 
the  n u m b er o f w om en p a rtic ip an ts  
in c re ased  from 16,386 to 25,541 or 55 
pe rcen t. In in te rco lleg ia te  sports, 
w o m en 's  p a rtic ip a tio n  in c reased  102 
p e rcen t from 31,852 to 64,375.’ T hese  
deve lo p m en ts  re flect the  grow ing 
in te re s t of w om en in com petitive  
a th le tics , as w ell as the  e fforts of 
co lleges an d  un ivers ities  to 
acco m m o d ate  those  in te res ts .
3. T h e  overall g row th  o f w om en 's 
in te rco lleg ia te  p rogram s h a s  not b een  at 
the  e x p en se  o f m en 's program s. During 
the p a s t  d ecad e  of ra p id  g row th in 
w o m en 's  program s, th e  nu m b er of 
in te rco lleg ia te  sp o rts  av a ilab le  for m en 
h as  rem a in ed  stab le , a n d  the num ber of 
m ale  a th le te s  h a s  in c re a sed  slightly. 
Funding  for m en 's  p ro g ram s h as 
in c re a sed  from  $1.2 to $2.2 m illion 
b e tw ee n  1970-1977 alone.*
4. O n  m ost cam puses, the prim ary 
p ro b lem  confronting  w om en  a th le tes is
‘ T h e  C o n d itio n  o f  E d u c a tio n  7979. N a tio n a l 
C e n le r  fo r E d u catio n  S ta tis t ic s ,  p. 112.
* F ig u re  o b ta in e d  from  A s so c ia t io n  for 
In te rc o lle g ia te  A th le tics  for W o m en  (A IA W ) 
m e m b e r  su rv ey . A IA  W  S tru c tu r e  Im p le m e n ta tio n  
S u r v e y  D a ta  S u m m a ry ,  O c to b e r  197& p. 11,
'U .S . C om m ission  on C ivil Rights. C om m ents to  
D H E W  on  prop osed  P olicy  Interpretation: A n a ly s is  
o f data  su p p lied  by the N atio n a l A sso c ia tio n  of 
D irectors o f  C o lleg ia te  A th le tic s.
* F igures ob ta in ed  from N a tio n a l Federation o f  
High S ch o o l A sso c ia tio n s  (N FH SA ) data.
* D ig e s t  o f  E d u c a tio n  S ta t i s t i c s  7977-7A N a tio n a l 
C e n te r  fo r  E d u c a tio n  S ta tis t ic s  (1978). T a b le  40. a t 
44. D a ta , by  sex . a re  u n a v a ila b le  for the  p e rio d  from  
1971 to 1977; c o n se q u e n tly , th e s e  figure# rep re s e n t  
SO p e rc e n t  o f to ta l  e n ro llm e n t fo r th a t period . T h is  is 
the  b e s t  c o m p a riso n  th a t  c o u ld  be  m ad e  b a s e d  on 
a v a ila b le  d a ta .
• Ib id .  p. 112.
 ̂T h e s e  figu res, w h ich  a re  n o t p rec isely  
c o m p a ra b le  to th o se  c ite d  a t fo o tn o te  2, w e re  
o b ta in e d  from  S p o r ts  a n d  R e c r e a tio n a l  P ro g ra m s o f  
th e  N a t io n 's  U n iv e rs i tie s  a n d  C o lleges. N C A A  
R ep o rt N o. 5. M arch  1978. It in c lu d e s  figures only  
from  th e  722 N C A A  m em b e r  in s t itu t io n s  b e c a u s e  
c o m p a ra b le  d a ta  w a s  not a v a ila b le  from  o th e r  
a s so c ia tio n s .
•C o m p ile d  from  N C A A  R e v e n u e s  a n d  E x p e n se s  
fo r  In te r c o lle g ia te  A th le t ic  P rogram s. 1978.
the absence  of a fa ir and adequate  level 
of resources, services, and benefits. For 
exam ple, d isproportionately  more 
financial aid has b e e n  m ade availabl;. 
for m ale a th le tes than for female 
a th le tes. Presently, in institutions that 
a re  m em bers of both the N ational 
Collegiate Athletic A ssociation (NCAA) 
and  the A ssociation for Inteicoib-giate 
A th letics for W om en (AIAW), the 
average annual scholarship  budget 13 
$39,(XX). M ale a th le tes receive 532,000 or 
78 percen t of this am ount, and female 
a th le tes  receive $7,000 or 22 percent, 
although wom en are  30 percent of ail the 
a th le tes  eligible foi scholarships.’
Likewise, substan tia l am ounts have 
been  provided for the recruitm ent of 
m ale athletes, but little funding has been  
m ade available for recruitm ent of 
fem ale athletes.
C ongressional testim ony on Title IX 
an d  subsequent surveys indicates th a t 
d iscrepancies also exist in the 
opportunity  to receive coaching and  in 
o ther benefits and opportunities, such as 
the quality  and am ount of equipm ent, 
access to facilities and practice times, 
publicity , m edical and training facilities, 
an d  housing and dining fac ilitie s ."
5. A t several institutions, 
intercollegiate football is unique among 
sports. The size of the team s, the 
expense of the operation , and  the 
revenue produced distinguish football 
from other sports, both m en's and 
w om en's. Title IX requires that "an 
institu tion  of higher education  must 
com ply with the prohibition against sex  
d iscrim ination im posed by that title an d  
its im plem enting regulations in the 
adm inistration  of any revenue producing 
intercollegiate a th letic  ac tiv ity ." "  
H ow ever, the unique size and cost of 
football program s have been  taken in to  
account in developing this Policy 
Interpretation .
Appendix B—Comments and Responses
The Office for Civil Rights (OCR) 
received  over 7(X) com m ents and 
recom m endations in response to the 
D ecem ber 11.1978 publication of the 
proposed  Policy Interpretation . A fter the 
formal comm ent period, rep résen tatives 
of the D epartm ent met for addition,al 
discussions w ith m any individuals -'nd
•F ig u re s  o b la in e d  from  ,M - \W  S tru c tu re  
Im p lem e n ta tio n  S u r v e y  D ata S u m n ^ iry .  O c to b e r. 
1978. p. 11.
'•121 Cong. RKc. 29791-95 (1975) (rem ark s  of 
S e n a to r  W illiam s); C o m m en ts  by S en a to r Bayh. 
H earin g s  on S. 2106 B efore Ihe S u b co m m ittee  on  
E d u c a tio n  of the S e n a te  C o m m ittee  on I ^ b o r  a n d  
Public W elfare . 94th C ongress. 1st S ess io n  48 (1975): 
"S u rv ey  of W om en s A th letic  D irec to rs ,"  A IA W  
W o rk sh o p  ()anunry  1978)
“ See A p n l 18 1979 O pin ion  of G en era l C o u n se l. 
D e p a rtm en t of H ea lth . E d u ca tio n , an d  W elfa re , page 
1
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groups includ ing  college an d  university  
offlcials, a th le tic  assoc iations, ath le tic  
d irec to rs , w om en 's rights o rganizations 
a n d  o th er in te res ted  p a rties . HEW  
re p re se n ta tiv e s  also v isited  eight 
un ivers ities  in  o rder to a sse ss  the 
p o ten tia l o f th e  p roposed  Policy 
In te rp re ta tio n  and of suggested 
a lte rn a tiv e  ap p ro ach es for effective 
en fo rcem en t o f Title IX.
The D ep artm en t carefully  considered  
all in fo rm ation  before p reparing  the 
final policy . Some changes in the 
stru c tu re  a n d  substance  o f the Policy 
In te rp re ta tio n  have been  m ade  a s  a 
resu lt o f concerns that w ere identified in 
th e  com m ent and consu lta tion  process.
Perso n s w ho responded  to the request 
fo r p ub lic  com m ent w ere asked  to 
com m ent genera lly  and  also  to respond 
specifically  to eight questions that 
focused  on different aspects o f the 
p ro p o sed  Policy In terpreta tion .
Question No. 1: Is the descrip tion  of 
the cu rren t s ta tu s  and developm ent of 
in te rco lleg ia te  a th le tics for m en and 
w om en accurate?  W hat o th er factors 
shou ld  be considered?
Comment A: Some com m entors noted 
th a t the d escrip tion  im plied the presence 
of in ten t on  the  part of all universities to 
d isc rim in ate  against wom en. M any of 
these sam e com m entors no ted  an 
ab sen ce  of concern  in the proposed 
Policy In terp re ta tio n  for those 
un ivers ities  th a t have in good faith 
a ttem p ted  to m eet w hat they felt to be a 
vague com pliance s tan d ard  in the 
regulation.
Response: The descrip tion  of the 
cu rren t s ta tu s  and developm ent o f 
in te rco lleg ia te  a th le tics for m en and 
w om en w a s  designed to be a factual, 
h isto rica l overview . T here w as no intent 
to imply the universal p resence of 
d iscrim ination . The D epartm ent 
recognizes th a t there a re  m any colleges 
an d  u n iv ers ities  that have been  and are 
m aking good faith efforts, in the m idst of 
increasing  financial p ressures, to 
provide eq u al ath le tic  opportunities to 
their m ale and  female ath letes.
Comment B: Com m entors s ta ted  that 
the s ta tis tic s  used w ere ou td a ted  in 
som e a rea s , incom plete in som e areas, 
an d  in accu ra te  in some areas.
Response: Com ment accep ted . The 
sta tis tics  h av e  been u pdated  and 
co rrec ted  w here  necessary .
Question No. 2: is the proposed  two- 
stage ap p ro ach  to com pliance practical? 
Should it b e  modified? Are there  other 
ap p ro ach es  to be considered?
Comment- Some com m entors sta ted  
that Part II o f the proposed  Policy 
In terp re ta tio n  "Equally A ccom m odating 
the In terests  and A bilities of W om en" 
rep re sen ted  an extension  of the July
1978, com pliance d ead lin e  e s tab U ih ed  in 
S 88.41(d) o f the T itle  IX regu lation .
Response: P a rt II o f the p ro p o sed  
Policy In te rp re ta tio n  w a s  n o t in ten d ed  
to ex tend  the com pliance  d ead lin e . T he 
form at o f the tw o  stage  ap p ro ach , 
how ever, seem s to h av e  encouraged  th a t 
perception: therefore, the  e lem en ts o f 
bo th  s tages hav e  b een  u n ified  in  th is 
Policy In terp re ta tion .
Question No. 3: Is the  eq u al average  
per cap ita  s ta n d a rd  b a se d  on 
p artic ipa tion  ra te s  p rac tica l?  A re  there  
a lte rn a tiv es o r m od ifications th a t should  
be  considered?
Comment A: Som e com m entors s ta ted  
it w as unfa ir o r illegal to find  
noncom pliance so le ly  on the  b asis  of a 
financia l test w h en  m ore v a lid  
in d ica to rs of eq u ality  o f opportun ity  
exist.
Response: T he equal av erag e  pe r 
cap ita  s ta n d a rd  w as n o t a s ta n d a rd  by 
w hich noncom pliance cou ld  b e  found. It 
w as offered  as a s ta n d a rd  of 
p resum ptive  com pliance. In o rd er to 
prove noncom pliance, H EW  w ould  h av e  
been  requ ired  to sh o w  th a t the  
unexp la ined  d isp a rities  in exp en d itu res 
w ere d iscrim inato ry  ip effect. T he 
s tan d ard , in part, w as  o ffered  a s  a 
m eans of sim plifying p roof of 
com pliance for un iversities . The 
w id esp read  confusion  concerning the 
significance of failure to sa tis fy  the 
equal average pe r c ap ita  exp en d itu re  
s tan d ard , how ever, is one of the reaso n s  
it w as w ith d raw n .
Comment B: M any com m entors sta ted  
that the equal av erage  pe r cap ita  
s ta n d a rd  p en alizes those  institu tions 
that hav e  in c reased  p a rtic ip a tio n  
opportun ities for w om en a n d  rew ard s 
institu tions th a t have lim ited  w om en 's 
participation .
Response: S ince equality  of average 
per cap ita  ex p en d itu res h a s  been  
dropped as a s ta n d a rd  of p resum ptive  
com pliance, the question  of its effect is 
no longer re levan t. H ow ever, the 
D epartm ent ag rees th a t un iversities that 
h ad  in creased  p a rtic ip a tio n  
opportun ities for w om en an d  w ished  to 
take ad v an tag e  of the presum ptive  
com pliance s tan d ard , w ould  have h ad  a 
bigger financia l b u rden  th an  un iversities 
that had  done little  to increase  
p artic ipa tion  o p p ortun ities for w om en.
Question No. 4: is there  a  b a sis  for 
treating  part of the ex p en ses of a 
particu la r revenue  producing sport 
differently  b ecau se  the sp o rt p roduces 
incom e used  by the un iversity  for non- 
a th le tic  operating  ex p en ses on a non­
d iscrim inatory  b asis?  If. so. how  should  
such funds be iden tified  an d  trea ted?
Comment: C om m entors s ta ted  that 
this question  w as largely irre levan t 
b ecause  there w ere  so few  un iversities
a t w hich revenue from  the a th le tic  
program  w as used  in the university  
operating  budget.
Response: S ince equality  o f average 
p e r cap ita  expend itu res h as  been 
d ropped  a s  a s tan d ard  c f  presum ed 
com pliance, a  decision  is no longer 
n ecessa ry  on this issue.
Question No. 5: Is the grouping of 
financially  m easu rab le  benefits  into 
three categories p ractica l?  A re  there 
a lte rn a tiv es th a t shou ld  be  considered? 
Specifically, should  recruiting expenses 
b e  considered  together w ith all olr.sr 
financia lly  m easu rab le  benefits?
Comment A : ’Most com m entors sta ted  
that, if m easu red  solely  on a financial 
s tan d ard , recruiting should  be grouped 
w ith the o ther financially  m easurab le  
item s. Some of these com m entors held 
that a t the current s tage  of developm ent 
o f w om en 's in tercollegia te  ath letics, the 
am ount of m oney th a t w ould  flow into 
the w om en 's recru itm ent budget as a 
resu lt o f sep ara te  app lication  of the 
equal average per cap ita  s tan d ard  to 
recruiting expenses, w ould m ake 
recruitm ent a d isproportionately  large 
percen tage of the en tire  w om en's 
budget. W om en s a th le tic  directors, 
particularly , w an ted  the flexibility In 
have the m oney availab le  for othei uses, 
and  they generally  agreed  on including 
recruitm ent expenses w ith the o ther 
financially  m easu rab le  items.
Comment B: Som e com m entors sta ted  
that it w as particu larly  inappropriate  to 
b ase  any m easure  of com pliance in 
recru itm ent solely on financial 
expenditu res. T hey sta ted  that even tf 
p roportionate  am ounts of m oney were 
a llocated  to recruitm ent, m ajor 
inequities could rem ain  in the beuef’ts 
to a th le tes. For instance, universities 
could m ain tain  a policy of subsidizing 
v isits to their cam puses of prospective 
s tuden ts of one sex  but not the other. 
C om m entors suggested  that including an  
exam ination  of d ifferences in benefits to 
p rospective a th le tes  th a t resu lt from 
recruiting m ethods w ould be 
appropriate .
Response: In the final Policy 
In terpreta tion , recru itm ent has been 
m oved to the group of program  .eree'. to 
be exam ined under § 88.41(c) to 
determ ine w hether overall equal vh leiic  
opportunity  exists. T he D epartm ent 
accep ts the com m ent that a financial 
m easure is not sufficient to determ ine 
w hether equal opportun ity  is being 
provided. Therefore, in exam ining 
a th letic  recruitm ent, the D epartm ei.i will 
prim arily  review  the opportunity  to 
recruit, the resources p rovided fur 
recruiting, and m ethods of recruiti g
Question No. 6: Are the factors used 
to justify d ifferences in equal ave-cge 
per cap ita  expend itu res for finare.ialiv
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m ea su ra b le  b en efits  an d  opportun ities 
fair?  A re  th e re  o th er facto rs th a t should 
be  co n sidered?
CommenL M ost com m entors in d ica ted  
th a t  th e  fa c to rs  n am ed  in the p ro p o sed  
Po licy  In te rp re tio n  (the "scope of 
co m p e titio n "  an d  the  "n a tu re  o f the 
sp o rt" ) a s  ju stifica tio n s for d ifferences 
in  eq u al av erag e  p e r cap ita  ex p en d itu res 
w e re  so  v ague  an d  am biguous a s  to be  
m ean in g less . Som e s ta te d  th a t it w ould  
b e  im p o ssib le  to define  the p h ra se  
"sco p e  of com petition", given the  greatly  
d iffering  com petitive  struc tu re  o f m en s 
a n d  w o m en 's  program s. O ther 
co m m en to rs  w ere  concerned  th a t the 
"sco p e  o f co m petition” facto r th a t m ay 
cu rren tly  be  d esig n a ted  as "n o n ­
d isc rim in a to ry "  w as. in reality , the 
re su lt o f m an y  y ears  of inequitab le  
trea tm e n t o f w o m en 's a th le tic  program s.
Response: The D epartm en t agrees th a t 
it w ould  h av e  been  difficult to define 
c lea rly  a n d  then to quantify  the “scope 
o f c o m p etitio n ” factor. Since equal 
av erag e  p e r cap ita  exp en d itu res has 
b een  d ro p p ed  as a s ta n d a rd  of 
p re su m ed  com pliance, such financial 
ju stific a tio n s are no  longer necessary . 
U n d er the  equ iva lency  stan d ard , 
ho w ev er, the "n a tu re  of the spo rt" 
rem a in s a n  im p o rtan t concept. As 
e x p la in ed  w ith in  the  Policy 
In te rp re ta tio n , the unique n a tu re  of a 
sp o rt m ay  accoun t for perceived 
in eq u itie s  in som e program  areas.
Question No 7: Is the com parab ility  
s ta n d a rd  for b en efits  and opportun ities 
th a t a re  no t financia lly  m easu rab ly  fair 
a n d  realis tic?  Should  o ther factors 
con tro lling  com parab ility  be  included? 
Should  the  com parab ility  s ta n d a rd  be 
rev ised ?  Is there  a  different s tan d ard  
w h ich  sh o u ld  be considered?
Comment: M any  com m entors sta ted  
th a t the  co m parab ility  s tan d ard  w as  fair 
an d  rea lis tic . Som e com m entors w ere 
co n cern ed , how ever, that the s tan d ard  
w a s  vague a n d  sub jective  an d  could 
lea d  to un ev en  enforcem ent.
Response: The concep t of com paring 
the  n on-financ ia lly  m easu rab le  benefits 
a n d  o p p o rtu n ities p rov ided  to m ale and 
fem ale  a th le te s  h a s  b een  p reserved  and 
e x p a n d e d  in the final Policy 
In te rp re ta tio n  to include all a rea s  of 
ex am in a tio n  excep t scho larsh ips and 
accom m odation  of the in te res ts and 
ab ilitie s  o f both sexes. The s ta n d a rd  is 
th a t equ iv a len t b enefits  and 
o p p o rtu n ities  m ust be provided. To 
a v o id  vag u en ess an d  subjectivity , 
fu rth er gu idance  is given abou t w hat 
e lem en ts  w ill be considered  in each  
program  a rea  to de te rm ine  the 
e q u iv a len cy  of b en efits  and 
o p p o rtu n ities .
Question No. B: Is the p roposa l for 
in creas in g  the opportunity  for w om en to
p a rtic ip a te  in com petitive ath le tics 
ap p ro p ria te  an d  effective? Are there 
o th er p rocedures th a t should be 
co n sidered?  Is there  a more effective 
w ay  to  en su re  th a t the in te rest and 
ab ilitie s  o f bo th  m en and  w om en are 
equally  accom m odated?
Comment- Several com m entors 
in d ica ted  that the p roposal to allow  a 
un iv ers ity  to gain the sta tu s  of presum ed 
com pliance by  having policies and 
p ro ced u res to encourage the grow th of 
w om en 's a th le tics w as appropria te  and  
effective for future students, bu t ignored 
stu d en ts  p resen tly  enrolled. They 
in d ica ted  that now here in the proposed 
Policy In terp re ta tion  w as concern 
show n th a t the current selection of 
spo rts a n d  levels of com petition 
effectively  accom m odate the in terests 
and  ab ilities of w om en as well as men.
Response: Com ment accepted. The 
requ irem ent lh a t universities equally 
accom m odate  the in terests and abilities 
of their m ale and fem ale a th le tes (Part II 
of the p roposed  Policy Interpretation) 
has b een  directly  addressed  and is now 
a p a rt o f  the unified final Policy 
In terpreta tion .
Additional Comments
The following com m ents w ere not 
re sp o n ses to questions ra ised  in the 
p ro p o sed  Policy In terpreta tion . They 
rep re sen t add itional concerns expressed  
by a large num ber of com m entors.
(1) Comment: Football and other 
" revenue  producing" sports should be 
to ta lly  exem pted or should receive 
sp ec ia l trea tm en t under Title IX.
Response: The April 18.1978. opinion 
of the G eneral Counsel. HEW. concludes 
th a t "a n  institu tion  of higher education 
m ust com ply w ith the prohibition 
against sex  discrim ination  im posed by 
th a t title  an d  its im plem enting regulation 
in the adm in istration  of any revenue 
p roducing activity". Therefore, football 
or o th er "revenue producing" sports 
can n o t be  exem pted from coverage of 
T itle IX.
In developing the proposed Policy 
In terp re ta tion  the D epartm ent 
concluded  that although the fact of 
revenue  production could not justify 
d isp a rity  in average per capita  
expend itu re  be tw een  m en and women, 
there  w ere  characte ris tics comm on to 
m ost revenue  producing sports that 
could resu lt in legitim ate non­
d iscrim inatory  differences in per capita  
expend itu res. For instance, some 
"rev en u e  producing" sports require 
exp en siv e  protective  equipm ent and 
m ost require high expenditu res for the 
m anagem en t of events a .tended  by large 
num bers of people. These 
ch arac te ris tics  and others d e s c r i b e d  in 
the p roposed  Pol icy In l e rpr e l a t i on  w e r e
considered  accep tab le , non­
d iscrim inatory  reasons for d ifferences in 
per cap ita  average expenditu res.
In the final Policy In terpreta tion , 
under the equivalent b enefits  and 
opportunities s tan d ard  of com pliance, 
som e of these non d iscrim inatory  
factors a re  still re levan t an d  applicable.
(2) Comment: C om m entors sta ted  that 
since the equal average per capita  
s tan d ard  of presum ed com pliance w as 
based  on participation  ra tes, the w ord 
should be explicitly defined.
Response: Although the final Policy 
In terpreta tion  does not use the equal 
average per capita  s tan d ard  of 
p resum ed com pliance, a  c lear 
understand ing  of the w ord  "partic ipan t" 
is still necessary , particu larly  in the 
de term ination  of com pliance w here 
scholarships are involved. The w ord 
" p a r tic ip a n t " is defined in the final 
Policy Interpretation .
(3) Comment: M any com m entors w ere 
concerned  that the p roposed  Policy 
In terpreta tion  neglected the rights of 
individuals.
Response: The proposed Policy 
In terpreta tion  w as in tended  to further 
clarify w hat colleges and universities 
m ust do w ithin their intercollegiate 
a th le tic  program s to avoid 
d iscrim ination against individuals on 
the basis of sex. The In terpretation , 
therefore, spoke to institu tions in term s 
of their m ale and fem ale a th le tes. It 
spoke specifically in term s of equal, 
average per capita  expend itu res and in 
term s of com parability  of o ther 
opportunities and benefits for m ale and 
female participating  a th le tes.
T he D epartm ent be lieves that under 
this approach  the rights of individuals 
w ere  protected . If w om en ath le tes, as a 
class, are receiving opportunities and 
benefits equal to those of m ale ath letes, 
individuals w ithin the c lass should be 
p ro tec ted  thereby. U nder the proposed 
Policy In terpretation , for exam ple, if 
fem ale a th le tes as a w hole w ere 
receiving their proportional share  of 
ath le tic  financial a ssistance , a 
university  would have been  presum ed in 
com pliance with that section  of the 
regulation. The D epartm ent does not 
w ant and does not have the authority  to 
force universities to offer identical 
program s to men and w om en. Therefore, 
to allow  flexibility w ith in  wom en s 
program s and w ithin m en 's program s, 
the proposed Policy In terpreta tion  
sta led  that an institu tion  w ould be 
presum ed in com pliance if the average 
per capita  expenditu res on athletic  
scho larsh ips for men and  wom en, w ere 
equal. This  sam e flexibility (in 
sc ho l ar sh i ps  a nd  in o ther areas) rem ains 
in the final  Policy I nt e rpre t a t i on .
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(4) Comment: S ev eral com m entors 
s ta te d  th a t the  p rov ision  of a se p a ra te  
dorm itory  to a th le te s  of only one sex, 
even  w here  no o th er spec ia l benefits  
w e re  involved , is inheren tly  
d isc rim inato ry . T hey  felt such 
se p a ra tio n  in d ic a te d  the d ifferen t 
deg rees of im p ortance  a tta ch e d  to 
a th le te s  on the  b a s is  of sex.
Response: C om m ent accep ted . T he 
prov ision  o f a se p a ra te  dorm itory  to  
a th le te s  of one sex bu t no t the o th e r w ill 
be  co n sid ered  a  fa ilu re  to provide 
eq u iv a len t b en efits  a s  req u ired  by the 
regulation .
(5) Comment: C om m entors, 
p a rticu la rly  colleges an d  un iversities, 
ex p ressed  co n cern  th a t  the d ifferences 
in the  ru les of in te rco lleg ia te  a th le tic  
a sso c ia tio n s  cou ld  re su lt in u n equal 
d is trib u tio n  of b en efits  and  
o p p o rtu n ities  to m en ’s an d  w om en’s 
a th le tic  program s, thus placing the 
in stitu tio n s in a p o stu re  of 
n o n co m pliance  w ith  Title DC
Response: C om m entors m ad e  this 
p o in t w ith  reg ard  to J 86.6(c) o f  the  T itle 
DC regula tion , w hich  read s  in p a r t
" T h e  o b lig a tio n  to com ply  w ith  (T itle  IX) is 
n o t o b v ia te d  o r a lle v ia ted  by  an y  ru le  or 
re g u la tio n  o f an y  • • * a th le tic  o r 
o th e r  • • ♦ a ss o c ia tio n  '  *
Since the  p en a ltie s  for v io la tion  of 
in te rco lleg ia te  a th le tic  a sso c ia tio n  ru les 
c a n  have  a sev ere  effect on the a th le tic  
o p p o rtu n ities w ith in  an  affec ted  
program , th e  D ep artm en t h a s  re ­
ex am in ed  th is regu la to ry  req u irem en t to 
de te rm in e  w h e th e r it should  be  
m odified . O u r conclusion  is that 
m odification  w o u ld  no t h av e  a 
b enefic ia l effect, a n d  th a t the p re sen t 
req u irem en t w ill s tand .
S ev eral fac to rs  e n te r  into this 
d ecision . F irst, the d ifferences b e tw een  
ru le s  affec ting  m en ’s an d  w om en’s 
p rogram s a re  num erous an d  change 
con stan tly . D esp ite  this, the D epartm en t 
h a s  been  u n ab le  to d iscover a  single 
c a se  in w hich  those  d ifferences requ ire  
m em bers to a c t in  a  d iscrim inato ry  
m anner. S econd , som e ru le  d ifferences 
m ay  perm it d ec is io n s resu lting  in  
d isc rim in a to ry  d is trib u tio n  of b en efits  
a n d  opportu n ities  to m en’s an d  w om en’s 
p rogram s. The fact th a t in stitu tions 
re sp o n d  to d ifferences in ru les by 
choosing  to  den y  eq u al opportun ities , 
h ow ever, does no t m ean  th a t the  rules 
them se lv es a re  at fault; the ru les do no t 
p roh ib it cho ices th a t w ould  re su lt in 
com pliance  w ith  T itle  DC Finally , the 
ru les in qu estio n  are  all e s tab lish ed  and  
sub ject to change by the m em bersh ip  of 
the a sso c ia tio n . Since all (or v irtually  
all) a sso c ia tio n  m em ber in stitu tions a re  
su b jec t to T itle DC the opportun ity  
ex is ts  for th ese  in stitu tio n s to resolve
co llective ly  an y  w id e  sp read  T itle IX 
co m p lian ce  p ro b lem s resu lting  from 
a sso c ia tio n  ru les. T o the ex ten t th a t this 
h a s  n o t tak en  p lace. Federal 
in te rv en tio n  on  b e h a if  of s ta tu to ry  
b e n efic ia rie s  is b o th  w a rran te d  and  
req u ired  by  the law . C onsequently , the 
D ep artm en t can  fo llow  no course o ther 
th an  to co n tinue  to d isa ilow  any  
d e fen ses  ag a in st findings of 
n o n co m p lian ce  w ith  T itle DC th a t are  
b a se d  on in te rco lleg ia te  a th le tic  
a sso c ia tio n  ru les.
(6) CommenL- Som e com m entors 
suggested  th a t the  equal average per 
c ap ita  te s t  w a s  unfa irly  skew ed  by the 
high co s t o f som e ’’m ajo r ” m en’s sports, 
p a rticu la rly  foo tball, th a t hav e  no 
e q u iv a len tly  ex p en siv e  coun terpart 
am ong w o m en ’s spo rts. T hey suggested 
th a t a  ce rta in  percen tag e  of those  costs 
(e.g.. 50% of fo o tball scho larsh ips) 
shou ld  b e  exc lu d ed  from  the^ 
e x p en d itu re s  on  m ale a th le tes  prior to 
ap p lica tio n  of the  equal average per 
c ap ita  te s t.
Response: S ince equality  of average 
p e r c ap ita  ex p en d itu re s h a s  been  
e lim in a ted  as a  s ta n d a rd  of p resum ed 
com pliance, the suggestion  is no longer 
re lev an t. H ow ever, it w as  possib le  
u n d e r  th a t s ta n d a rd  to exclude 
ex p en d itu re s  th a t w e re  due to the  na ture  
o f the  spo rt, o r the scope of com petition 
a n d  th u s  w ere  no t d iscrim inatory  in 
effect. G iven the d iversity  of 
in te rco lleg ia te  a th le tic  program s, 
d e te rm in a tio n s  a s  to w h e th er d isparities 
in e x p en d itu re s  w ere  nondiscrim inatory  
w ou ld  h av e  b een  m ad e  on a  case-by- 
case  b a s is . T here  w as  no legal support 
for the  p ro p o sitio n  th a t  a n  arb itrary  
p e rcen tag e  of e x p en d itu re s  should  be 
e x c lu d ed  from the calcu la tions,
(7) CommenL Som e com m entors urged 
th e  D ep artm en t to ad o p t various form s 
of te a m -b a se d  com parisons in assessing  
e q u a lity  o f  op p o rtu n ity  be tw een  m en’s 
a n d  w o m en 's  a th le tic  program s. ’They 
s ta te d  th a t  w ell-developed  m en’s 
p ro g ram s are  frequen tly  characterized  
b y  a few  ’m ajo r ” team s that hav e  the 
g re a te s t  sp e c ta to r  ap p ea l, e arn  the 
g re a te s t incom e, co st the  m ost to 
o p e ra te , and  d o m inate  the program  in 
o th er w ay s . T hey  suggested  that 
w o m e n ’s p rogram s should  be sim ilarly 
c o n s tru c ted  a n d  th a t  com parab ility  
sh o u ld  th en  b e  req u ired  only be tw een  
"m en ’s m ajo r"  a n d  “w om en’s m ajor" 
team s, a n d  b e tw ee n  "m en’s m inor” and  
"w o m en  s m inor” team s. The m en’s 
team s m o st o ften  c ited  as appropria te  
for "m a jo r” d esig n atio n  have been  
fo o tb a ll an d  b a s k e tb a ll  w ith w om en’s 
b a sk e tb a ll  a n d  vo lleyball being 
freq u en tly  se lec ted  as the c o u n te rp a rts
Response: T here  a re  two problem s 
w ith  th is ap p ro ach  to assessing  equal
opportunity. First, ne ither the sta tu te  nor 
the regulation calls for Identical 
program s for m ale and  fem ale athletes. 
A bsen t such a requirem ent, the 
D epartm ent cannot b a se  nonccm pliance 
upon a failure to provide arbitrarily  
identical program s, e ith e r in w hole o r in 
part.
Second, no subgrouping of m ale or 
fem ale studen ts (such as a team) m ay be 
u sed  in such a  w ay  as to diminish the 
p ro tection  of the larger c lass  of m ales 
and  fem ales in their rights to equal 
participa tion  in educational benefits or 
opportunities. Use of the “m ajor/m inor” 
c lassification  does not m eet this test 
w here large participation  sports (e.g., 
football] a re  com pared to sm aller ones 
(e.g., w om en’s volleyball) in such a 
m an n er as to have the effect of 
d isproportionately  providing benefits or 
opportunities to the m em bers of one sex.
(8) Comment: Some comm entera 
suggest that equality o f opportunity 
should  be  m easured  by a ’’sport- 
specific" com parison. U nder this 
approach, institutions offering the sam e 
sports to men and wom en w ould have 
an  obligation to provide equal 
opportunity  w ithin each  of those sports. 
For exam ple, the m en’s basketball team  
an d  the w om en’s basketba ll team  w ould 
have  to receive equal opportunities and 
benefits.
Response: As noted  above, there is no 
provision for the requirem ent of 
identical program s for m en and  women, 
an d  no such requirem ent will be m ade 
by the Departm ent. M oreover, a sport- 
specific com parison could actually 
c rea te  unequal opportunity. For 
exam ple, the sports availab le  for men a t 
a n  institu tion  might include m ost or all 
o f those available for women; but the 
m en 's program  m ight concentrate 
resources on sports no t available to 
w om en (e.g., fo o tb a ll ice hockey). In 
addition , the sport-specific concept 
overlooks two key elem ents of the ’Title 
IX regulation.
F lr s l  the regulation s ta tes  that the 
selection  of sports is to be 
represen ta tive  of studen t in terests and  
ab ilities (86.41(c)(1)). A  requirem ent that 
sp o rts for the m em bers uf one sex be 
availab le  or developed solely on the 
b asis  of their ex istence or developm ent 
in the program  for m em bers of the o ther 
sex could conflict w ith ti-.e regulation 
w here the in terests ar.d abilities of m ale 
and fem ale students diverge.
Second, the regulation irai >he 
general com pliance obligation! i-f 
recip ients in term s of piograïu-wirie 
benefits and opportunities (86.41(c)). As 
im plied above. 'Title IX pro ' rctb the 
individual as a siuder.t-athlete. not as a 
baske tba ll player or swimmer.
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(9) Comment: A coalition of many 
colleges and universities urged that 
there are no objective standards against 
which compliance with Title IX in 
intecollegiate athletics could be 
measured. They felt that diversity is so 
great among colleges and universities 
that no single standard or set of 
standards could practicably apply to all 
affected Institutions. They concluded 
that it would be best for individual 
institutions to determine the policies 
and procedures by which to ensure 
nondiscrimination in intercollegiate 
athletic programs.
Specifically, this coalition suggested 
that each institution should create a 
group representative of all affected 
parties on campus.
This group would then assess existing 
athletic opportunities for men and 
women, and, on the basis of the 
assessment, develop a plan to ensure 
nondiscrimination. This plan would then 
be recommended to the Board of 
Trustees or other appropriate governing 
body.
The role foreseen for the Department 
under this concept is:
(a) The Department would use the 
plan as a framework for evaluating 
complaints and assessing compliance;
(b) The D epartm ent w ould determ ine 
w h e th er the plan  satisfies the in terests 
o f the involved parties: and
(c) The D epartm ent would determ ine 
w hether the institu tion  is adhering to the 
p lan.
T hese com m enters felt that this 
approach  to Title IX enforcem ent would 
ensure  an environm ent of equal 
opportunity.
Response: T itle IX is an anti- 
d iscrim ination law . It prohibits 
d iscrim ination based  on sex in 
educational institu tions that are 
recip ien ts of Federal assistance . The 
legislative history of Title IX clearly  
show s that it w as enacted  b ecause  of 
discrim ination  that currently  w as being 
p racticed  against wom en in educational 
institutions. The D epartm ent accepts 
th a t colleges and universities are  sincere 
in their intention to ensure equal 
opportunity  in intercollegiate ath le tics to 
their m ale and fem ale students. It 
cannot, however, turn over its 
reponsibility  for in terpreting and 
enforcing the law . In this case, its 
responsibility  includes articula ting  the 
s tan d ard s  by w h 'ch  com pliance w ith the 
T itle IX statu te will be evaluated .
The D ep a r t me n t  agrees  w ith this 
group  t f c-.,! i me n l c r s  that the proposed 
s c l f - u s - ' s s m e n t  a n d  institu tional plan is 
a n  excel l i  r. ., c. Any  institu tion  that 
e ngages  in the . ssessm en t/p lann ing  
process ,  pa r ' i cu l a r ly  with the full 
p ar t i c ipa t ion  of i nt er e s t ed  parties as
envisioned in the proposal, would 
clearly reach or move well toward 
compUance. In addition, as explained in 
Section VIH of this Policy biteipretation, 
any college or university that has 
compliance problems but is 
implementing a plan that the 
Department determines will correct 
those problems within a reasonable 
period of time, will be found in 
compliance.
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OFFICE FOR CIVIL RIGHTS  
U .S . DEPARTM ENT OF EDUCATION  
PRO G RAM  COMPONENTS  
TITLE IX REVIEW
1. ATHLETIC SCHOLARSHIPS
Is the institution providing reasonable opportunities for scholarships for members o f each sex 
in proportion to the number o f students o f each sex participating in intercollegiate athletics?
2. ACCOM M ODATION OF ATHLETIC INTERESTS AND ABILITIES
Is the institution offering athletics programs to accommodate effectively the interests and abilities 
o f  students to the extent necessary to provide equal opportunity in the selection o f sports and 
levels o f  competition available to members o f both sexes? One of three factors considered 
consecutively assess this component. 1. Whether intercollegiate level participation opportunities 
for male and female students are provided in numbers substantially proportionate to their 
respective enrollments. 2. Where members o f one sex have been and are underrepresented 
among intercollegiate athletes, whether the institution can show a history and continuing practice 
o f  program expansion which is demonstrably responsive to the developing interests and abilities 
o f that sex. 3. Where the members o f one sex are underrepresented among intercollegiate 
athletes, and the institution cannot show a continuing practice o f  program expansion such as that 
cited above, whether it can be demonstrated that the interests and abilities o f  the members of that 
sex have been fully and effectively accommodated by the present program.
3. EQUIPM ENT AND SUPPLIES
1. quality; 2. amount; 3. suitability; 4- maintenance & replacement; 5 availability
4. SCHEDULING OF GAMES AND PRACTICE TIME
1. number o f competitive events per sport; 2. number and length of practice opportunities; 3. 
time o f day competitive events are scheduled; 4 time o f day practice opportunities are 
scheduled; 5. opportunities to engage in available pre-season and post-season competition
5. TRAVEL AND PER DIEM  ALLOW ANCE
1. modes o f transportation; 2. housing furnished during travel; 3. length of stay before and after 
competitive events; 4. per diem allowances; 5. dining arrangements
6. OPPORTUNITY TO RECEIVE COACHING
1. relative availability of full-time coaches; 2. relative availability o f part-time and assistant 
coaches; 3. relative availability o f restricted earnings coaches
ASSIGNM ENT OF COACHES
1. training, experience, and other professional qualifications; 2 .professional standing 
COM PENSATION OF COACHES
1. rate o f compensation (per sport, per season); 2. duration of contracts; 3. conditions relating 
to contract renewal ; 4 experience; 5. nature o f coaching duties performed; 6. working 
conditions; 7. other terms and conditions o f employment
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7 . O PPORTUNITY TO R E C E IV E  ACADEMIC TUTORING
1. availability o f tutoring; 2. procedures and criteria for obtaining tutorial assistance
ASSIGNM ENT O F TUTORS
1. tutor qualifications; 2. training, experience, and other qualifications 
CO M PENSATIO N O F TU TO R S
1. hourly rate o f payment by nature o f subjects tutored; 2. pupil loads per tutoring season; 3. 
tutor qualifications; 4. experience; 5. other terms and conditions o f employment
8 . L O C K ER RO O M S, PR A C TIC E AND COM PETITIVE FACILITIES
1. quality and availability o f the facilities provided for practice and competitive events; 2. 
exclusivity o f use o f facilities provided for practice and competitive events; 3. availability of 
locker rooms; 4. quality o f locker rooms; 5. maintenance o f practice and competitive facilities;
6. preparation o f facilities for practice and competitive events
9. M EDICAL AND TR AININ G  FACILITIES AND SERVICES
1. availability o f medical personnel and assistance; 2. health, accident and injury insurance 
coverage; 3. availability and quality o f weight and training facilities; 4. availability and quality 
o f conditioning facilities; 5. availability and qualifications o f  athletic trainers
10. H O U SIN G  AND DININ G  FACILITIES AND SERVICES
1. housing provided; 2. special services as part o f housing arrangements (e.g. laundry facilities, 
parking space, etc.)
11. PUBLICITY
1. availability and quality o f sports information personnel; 2. access to other publicity resources 
for men’s and women’s programs; 3. quantity and quality o f publications and other promotional 
devices featuring men’s and wom en’s programs
12. SUPPO RT SERVICES
1. the amount o f administrative assistance provided to men’s and women’s programs; 2. the 
amount o f secretarial and clerical assistance provided to men’s and women’s programs
13. RECRUITM ENT O F STU D EN T ATHLETES
1. whether coaches or other professional athletic personnel in the programs serving male and 
female athletes are provided with substantially equal opportunities to recruit; 2. whether the 
financial and other resources made available for recruitment in male and female athletic 
programs are equivalently adequate to meet the needs o f each program; 3. whether the 
differences in benefits, opportunities, and treatment afforded prospective student athletes of each 
sex have a disproportionately limiting effect upon the recruitment of students o f either sex
Source; Title IX Athletics Investigator’s Manual 1990, prepared by Lamar Daniel and Valerie M. 
Bonnette, Policy and Enforcement Service
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NCAA Fact Sheet
1. Participants in NCAA-sponsored sports: All divisions.
1990-
91
1991-
92
1992-
93
1993-
94
1994-
95
1995-
96*
1996-
97*
en
* Provisional members are included in these figures. 
Source: NCAA Participation Statistics.
1997-
98*
Men 184,593 186,046 187,041 189,642 189,084 208,957 203,189 203,686
Worn 92,778 96,467 99,859 105,532 110,524 130,098 130,700 137,110
4. Graduation rates: Division I only.
1985- 1986- 1987- 1988- 1989- 1990- 1991- 1992-
86 87 88 89 90 91 92 93
Men Student-Athletes 48% 52% 53% 53% 53% 53% 51% 52%
Men Student Body 52% 54% 54% 55% 55% 54% 53% 54%
Women Student-Athletes 61% 68% 67% 69% 67% 68% 67% 68%
Women Student Body 55% 57% 58% 58% 59% 58% 58% 59%
Minority * Men Student- 
Athletes
34% 41% 43% 42% 43% 43% 41% 40%
Minority* Men Student 
Body
30% 30% 33% 34% 35% 33% 34% 31%
Minority* Women 
Student-Athletes
44% 54% 53% 58% 58% 59% 56% 53%
Minority* Women 
Student Body
36% 36% 41% 41% 43% 42% 45% 41%
Source; NCAA Graduation-Rate Report 1992, 1993,1994, 1995,1996, 1997,1998 and 1999 
* Minority =  African-American only.
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5. Professional Career Probability.
Sport High School 
Student-Athletes
Men's Basketball 
Football
Source: NCAA Research Staff.
6. Revenue and Expenses.
3 in 10,000 
1 in 1,000
Division
I-A
I-AA
I-AAA
II (with football)
II (without football) 
in  (with football)
Average Total Revenue
$ 17,734,000 
$ 4,160,000 
$ 3,036,000 
$ 1,165,000 
$ 906,000 
N/A
College
Student-Athletes
2 in 100
3 in 100
Average Total Expenses 
$ 17,297,000 
$ 4,903,000 
$ 3,645,000 
$ 1,635,000 
$ 1,276,000 
$ 772,000
8. Cash Disbursements:
Division I institutions in 1997-98 = $148,017,496.00 
Source: NCAA Annual Reports 1997-98.
9. Total Athletics Scholarship Dollars Awarded:
1997-98 estimate = $ 829,300,000.00 
Source: NCAA Gender-Equity Study 1997-98.
10. Women in Administrative Positions at NCAA Member 
Institutions
Year CE % of FA % of AD % of SW % of Fifth % of
O Total R Total Total A Total Person Total
1990-91 75 9% 80 10% 63 8% 475 59% N/A N/A
1993-94 113 13% 112 13% 103 12% 627 73% 163 19%
1996-97 155 17% 159 18% 134 15% 726 80% 173 19%
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HIGHER EDUCATION ACT REPORTING
Reporting o f Institutional Information Concerning Intercollegiate Athletics Programs
All coeducational institutions of higher education in any Federal student financial aid program and have 
intercollegiate athletics programs must provide information concerning their intercollegiate athletics program 
under the Equity in Athletics Disclosure Act of 1994, Section 485g of the HEA of 1965, 20 U.S.C. 1092.
This act and accompanying Federal regulations require that the foiiotving information, based on the 
previous reporting year, be available for inspection by students, prospective students, and the public 
by October 15 each year.
Name o f  Institution:_______________________
Information for the Reporting year beginning and ending
Number o f undergraduates (i.e., full-time, baccalaureate, degree-seeking students) by gender 
using fall semester enrollment figures
Number
Male undergraduates 
Female undergraduates 
Total undergraduates-
Male athletes 
Female athletes 
Total athletes
Number
Total Financial assistance (dollars)
Men: __________
W om en:_________
Total Expenditures (dollars)
Men:__ __________
Women:
Percent
Percent
Name o f  person completing form: 
Signature:_ 
Titie;_  
Telephone num ber_  
Date completed:^
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be: W(athy Nob le , A t h l e t i c s
The University ofMontana Dean of StudentsThe University of Montana
Missoula, Montana 59812-1263
(406) 243-5225
April 24, 1995
The Honorable Pat Williams
United States House of Representatives
Washington, DC 20515
Dear Pat:
I write to ask for your support for continuing the current status 
of Title IX, and for your opposition to the proposal of the 
American Football Coaches Association to exclude football from 
Title IX. Title IX is working, although it has taken twenty-five 
years to get where we are today.
Excluding football from Title IX will give this sport the license 
to continue excessive program expenditures and justify schools 
providing 100 more athletic opportunities for male athletes than 
for female athletes. This is not right.
Your Subcommittee on Postsecondary Education has an oversight 
hearing on Title IX scheduled for May 9. Please do not change 
Title IX and please oppose any exclusion for football.
Thank you for your continued support of equity for women.
S^cerely,
îareara B. Hollmann 
Dean of Students
Former Associate Director of Intercollegiate Athletics
Lu.475
An Equal O pportunity  University
THE UNIVERSITY OF MONTANA-ATHLETICS OCR TITLE IX CORRECTIVE ACTION
AUDIT RECOMMENDATIONS AND ACTION PLAN
05/08/95
Recommendation
Number
Individual
Responsible
Action
Number Action
Implementation Completion 
Date Date Status
THE UNIVERSITY WILL PROVIDE FEMALE ATHLETES ATHLETIC FINANCIAL 
ASSISTANCE SUBSTANTIALLY PROPORTIONATE TO THEIR PARTICIPATION RATES.
Moos 1 Implement additional women's sports programs 
and increase grants in aid for existing women's 
sports programs.
07/94 Completed.
THE UNIVERSITY WILL ASSESS STUDENTS' ATHLETIC INTERESTS AND ABILITIES AND 
WHETHER THEY ARE BEING MET, EVALUATING THE REGIONAL SPORTS PROGRAMS,
AND THE AVAILABILITY OF INTERCOLLEGUTE COMPETITION, AND DETERMINING IF WOMEN'S 
PARTICIPATION IN INTRAMURALS AND PHYSICAL EDUCATION COURSES INDICATES 
POTENTIAL INTEREST IN SPORTS NOT OFFERED AT THE INTERCOLLEGIATE LEVEL.
Noble
Noble
Noble
Noble
Noble
Noble
Noble
1 Collect national, regional and state sports participation 
and physical education data. Also collect UM intramtnal 
emollment data.
2 Develop and pretest a survey instrument to assess 
students interests and abilities.
3 Forward survey and assessment to OCR for 
review and approval.
4 Survey student body Fall '94 and forward results 
to OCR.
4 Survey in Spring '95 and forward results to OCR.
5 Evaluate sinvey results and determine if women's participation 
in intramurals and physical education coiuses indicates potential 
interest in sports not olTered at the intercollegiate level.
6 Develop written policies, procedures, and criteria for determining g  
how and whether sports will be added to the athletic program and the 
level of competition appropriate to those sports. This should include 
a procedure to track "expressed interest" in sports by current students 
in addition to tracking sports popular with potential students.
08/94
06/94
09/94
12/94
Completed.
Completed.
Completed.
N/A
(t>
3
CL
06/95 Revised action and date. 
{1(M95 '' Additional action.
Completed additional action.
Noble Determine how often a survey and assessment will be conducted. 04/95 . Completed additional action.
THE UNIVERSITY OF MONTANA-ATHLETICS OCR TITLE IX CORRECTIVE ACTION
AUDIT RECOMMENDATIONS AND ACTION PLAN
05/08/95
Recommendation
Number
3
Individual
Responsible
Action
Number Action
Implementation Completion 
Date Date
THE UNIVERSITY WILL OFFER TWO ADDITIONAL VARSITY-LEVEL INTERCOLLEGIATE 
TEAM SPORTS FOR WOMEN, AND SUPPORT THE TEAMS AT LEVELS EQUIVALENT TO 
THE MEN'S TEAMS.
Status
Moos
Moos
1 Add women's golf and soccer teams.
2 Prepare budget for FY '95 to document 
support for women's programs.
07/94
09/94
Completed.
Completed.
THE UNIVERSITY WILL ENSURE FEMALE ATHLETES HAVE THE OPPORTUNITY TO COMPETE 
IN A NUMBER OF C O M PEllTIV E EVENTS PER SPORTS EQUIVALENT TO THAT OF THE MALE 
ATHLETES.
Moos 1 Develop FY '95 competitive schedules to 
ensure equivalent opportunities.
03/94 Completed.
THE UNIVERSITY WILL PROVIDE EQUIVALENT PRACTICE SESSIONS FOR THE WOMEN'S 
AND MEN'S TEAMS REGARDING THE TIME OF DAY PRACTICES ARE SCHEDULED.
Hughes 1 Develop equivalent practice schedules for
FY '95.
Hughes 2 Document notification to coaches regarding
length of practice.
06/94 Completed.
09/94 Completed 2/95.
THE UNIVERSITY WILL ENSURE HOUSING PROVIDED FEMALE ATHLETES DURING TRAVEL IS 
EQUIVALENT TO THAT PROVIDED MALE ATHLETES, IN PARTICULAR THE NUMBER OF ATHLETES 
ASSIGNED TO THE ROOM.
Moos
Moos
1 Modify future lodging accommodations to 
ensure equitable room assignments.
2 Adjust FY '95 budgets to document the 
support increase for women's travel.
07/94
<mms Revised implementation date.
06/94
Revised completion date.
THE UNIVERSITY WILL DEVELOP A POLICY FOR DETERMINING COACHES' SALARIES AND  
REASSESS CURRENT SALARIES ON THIS BASIS.
Moos 1 Develop and implement salary criteria 09/94
pohcy.
Developed, but not implemented. 
Revised implementation date.
THE UNIVERSITY OF MONTANA-ATHLETICS OCR TITLE IX CORRECTIVE ACTION
AUDIT RECOMMENDATIONS AND ACTION PLAN
05/08/95
Recommendation
Number
12
13
Individual
Responsible
Moos
Moos
Action
Number Action
Implementation Completion 
Date Date
Provide OCR with detail for salary 
adjustments.
Status
3 Relieve the Assistant Women's Basketball Coach
of her duties as Assistant Coach for Women's Golf; 
pending budget approval for the Assistant Women's 
Golf Coach position.
THE UNIVERSITY WILL PROVIDE LOCKERS AND LOCKER ROOMS FOR WOMEN'S TEAMS 
EQUIVALENT TO THOSE PROVIDED TO THE MEN’S TEAMS.
09/94 Completed,
Addiüonal action.
Moos
Moos
Moos
Moos
1 Prepare plans for locker room construction and 
renovation.
2 Prepare and implement fundraising plan.
3 Prepare report to OCR addressing concerns 
in 4/94 letter regarding locker room facilities.
4 Construct new equivalent locker room facilities.
09/93
09/93
09/94
09/95
THE UNIVERSITY WILL PROVIDE PUBLICATIONS FOR WOMEN'S TEAMS EQUIVALENT 
IN QUALITY AND TYPE TO THE MATERIALS PROVIDED FOR MEN'S TEAMS.
Moos 1 Produce volleyball and soccer programs and
media guides for FY '95 and budget accordingly.
09/94
Revised completion date. 
Implemented, not completed. 
Completed.
Pending.
Completed.
THE UNIVERSITY WILL PROVIDE SUPPORT SERVICES AND CLERICAL STAFF TO WOMEN'S 
TEAMS AT A LEVEL EQUIVALENT TO THAT PROVIDED TO THE MEN'S TEAMS.
Moos
Moos
Moos
Reassign clerical and support services 
assignments.
06/94 Completed.
Request a new clerical position in the FY 1995 budget. 
If authorized, hire new clerical support staff.
. (14/94 „ Resubmitted in FY 96 budget.
09/94 u>
Revised completion date.
THE UNIVERSITY OF MONTANA-ATHLETICS OCR TITLE IX CORRECTIVE ACTION
AUDIT RECOMMENDATIONS AND ACTION PLAN
05/08/95
Recommendation
Number
14
15
Individual
Responsible
Action
Number Action
Implementation Completion 
Date  Date
THE UNIVERSITY WILL ASSIGN EQUIVALENT OFFICE SPACE TO WOMEN'S AND MEN'S 
TEAMS' COACHES (COACHES PER SPACE AND LOCATION). ALSO ENSURE CONFERENCE 
ROOM SPACE IS AVAILABLE FOR EQUIVALENT USE BY WOMEN'S AND MEN'S PROGRAMS.
Moos
Moos
Acquire additional office space and reassign personnel. 09/94
Schedule conference room usage to ensure 
equivalent availability for the men's and 
women's programs.
07/94
Status
Completed. 
Completed 2/95.
THE UNIVERSITY WILL PROVIDE EQUIVALENT ACCESS TO COURTESY CARS FOR THE COACHES 
OF WOMEN'S AND MEN'S TEAMS FOR RECRUITING PURPOSES.
Moos 1 Acquire additional courtesy cars and reassign access 
to the courtesy cars.
09/94 Completed.
16 THE UNIVERSITY WILL PROVIDE EQUIVALENT HIGHLIGHT TAPES TO WOMEN'S AND MEN'S TEAMS.
Moos 1 Discontinue the practice of marketing any video 06/94 Completed,
highlight tapes.
17 THE UNIVERSITY WILL PROVIDE RECRUITING BUDGETS FOR ALL WOMEN'S SPORTS TEAMS
EQUIVALENT TO THEIR PARTICIPATION RATES IN THE INTERCOLLEGIATE ATHLETIC PROGRAMS.
Moos
Moos
1 Revise FY '95 budgets to begin to address the 
disparity in recruiting budgets.
2 Complete recruitment budget adjustments for 
women's programs ensuring equivalencies to 
participation rates.
09/94 Completed.
09/96
:  Revised completion date.
UM  Internal A udit 
Mp\l«Xus\actioDpI\alhletic.oa
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